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SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTYIOF ALAMEDA

JOSE ANDINO, individually and on - Case No. RG11-580548
behalf of all others similarly situated,

Plaintiff,
v. | | ORDER GRANTING

' | o CLASS CERTIFICATION

- KASIER FOUNDATION HOSPITALS,

and DOES 1 through 100,

Defendants.

On November 20, 2015, plaintiff Jose F. Andino (“Plaintiff/”) appeared on his
Motion For Class Certification (“Motion™) came on for hearing. The ﬁarties appeared

through counsel as noted in the minutes. The matter was submitted, and the court now

‘rules as follows:



~ BACKGROUND:

=Plaintiff 1s a former elmployee of defendant Kaissr Foundation Hospitals -
(“Defendant™) who allegés that he was underpaid regular and oyertime wages due to
Defendant’s rouﬂding of time entries. PlaintifP’s original complaint was filed on June 14,
2011, and the currently operative Second Amended Complaint was filed on April 2,2013
(“Complaiﬁt”). The Complaint includes causes of action for (1) Underpayment of Hourly
~ Wages (Wage Order 5-2002); (2) Underpayment of Overtime Wages (Wage Order 5-
2002); (3) Failure to Provide Accurate Itemized Wage Statements (Labor Code § 226); |
(4) Failure to Tir;nely Pay Wages to Terminated Employees (Labor Code section 201-
~203); (5) Violation of U'nfair Competition Law (Business and Professions Code §§
17200, et seq., “UCL’f); and (65 Statutory Penalties (Labor Code §§ 558, 2699(%),
“PAGA™). | |

MOTION:

Plaintiff now movés for ciass certiﬁcationv’ of a Plaintiff Class defined as “alli '
individuals employed by Defendanf in California as hously emp.ldy'ees whose time clOck .
hours ﬁave beer; rounded for payment purposes at any time beginning four years prior to
the ﬁling of the Complaint.” Plaintiff a_l'so requests certification of tﬁree subclasses: 1)a
Wage Statement Subclass, defined as ‘.‘all members of the Plaintiff Class who, within
three years of _the filing of the .Complai‘nt, were subject to a company practice of failing to
accufately itemize wage sftgtements”; 2) a. Waitiﬁg Time Subclass, defined as ‘b‘all
members of the Plaint_iff‘Cléss who, within three yéars of the filing of ths Complaint,
‘were subjectto a company. practice of failisg to timely pay wages at termination”; and 3)

a 17200 Subclass, defined as “all California Class members bringing wzige claims under



the California Unfair Competition La§v., '

LEGAL STANDARDS:

Classi actions in California are governed by Code of Civil Procedure section 382,
authorizing suéh suits “when the queétion is ‘61;e of a common or general interest, of
many persons, or when the parties are numerous, and it is impréoti.g:able to bring fhefn all
before the court.” (Fi iresilde Bank v. S’up. Ct. (2007) 40 Cal.4th 1069, 1078; City of San |
Jose v. Sup. Ct. (1974) 12 Cal.3d 447, 458.) “[T1he party advocating class treatment

‘ - {
must demonstrate [a] the éxistehce of an ascertainable and sufficiently numerous cl’ass',
[b] a well-éleﬁned community of interest, and [c] substantial benefits from_ cer'ti_ﬁcatiop
that render proceeding as a class sﬁperior to the alternatives.” (Brif;ker Restaurant Corp.
v. Sup. Ct. (2‘012).53 Cal.4th 1004 at p. 1021 [citing Firesidé Bank at p- 1989; Linder ‘v.
Thrifty Oil Co. (2000) 23 Cal.4th 429,‘435; and City of San"Jose at p. 459].). The
éoinmunity of intelrest. requirement embodies three factors: (1) pfedominant questions of
. law or fact; (2) class représentatives :Nith c1airﬁs or ;iefenses typical of the class; and (3)
clas's. representatives who»can adequately represent the class. (Ibid.)

“The ‘ultimate question’ the elemeni of predominance presents is Whéther ‘the
issues which may be jointly tried, when'- compared wifh those. requiring ;éparate
~adjudication, are éo numerous or substahtiél that the maintenai;ce of a,;:lass action would
be advantageous to the judicial process and to the litigants’** (Brinker at p. 1021 [citing
Collins v. Rocha (1972) 7 Cal.3d 232, 238, and Sav-On Drug\ Stores, Inc. v. Sup. Ct.
(2004) 34 Cal.4th 319, 326]), the answer to which “hiﬁges on ‘whether the théory of
recovery advanced by the propbnents of cettification is, as an aﬁalytical matter, likely to

prove amenable to class treatment.”” (Ibid.) Generally, “if the defendant’s liability can -
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be determined by facts common to all. members of the class, a class wiil be certiﬁed even
if the members must iﬁdividually provc\e their damages.” (/d. at p. 1022 [citing Hicks v.
Kaufinan & Broad Home Corp. (2001) 89 Cal.App.4th 908, 916j.) Class certiﬁcatioﬁ is,
howeQer, “essentially a procedural [question] that does not ésk whether an action is
legally or factually mefitorious;’ (Brinker at p. 1023 [citing Sévan at p. 326 and Lin;ler
at p..‘439l]), and “the focus in a certification dispute is on what type of questions -

- common or individual - are likely to arise in the action’, rather than on the ;ﬁerité of the
case.” (Sav-On at p.'327,.1),

Other relevant con.sid'c:rati;)ns include the probability that each class merﬁber w1ll
come forward ultimately to prove hié or her sepméte claim to a portion of the total
recovery and whether the clasé approach would actually serve to deter and redress alleged
wrongdqing. (Linder at p. 435.) In ;ddit_ion, the trial court may ‘assess tﬁe advantages of
alternative procedures for handlihg the controversy. V(Caro v. Procter & Gamble Co.

: (1993) 18 Cal.App.4th 644, 660-662.) The court is vésted with discretion in weighing the

: concerns that affect class.c'ertviﬁcation. (Sav-'O}z at p. 336.) “[B]ecause group action also |
has the po;cential to creaté injustice, trial coﬁrts are required to ‘carefully weigh re-specti've ‘
benefits and burdens and to allow main'tenance of the class-action only were substantial
benefits accrue both to litigants and the courts.”” (Linder at p. 435.) It is, of course,
plaintiff’s burden to support each of the above factors with a factual showing. (Hamwi V.
Citinational-Buckeye Inv Co.(1977) 7 Cal.App.3d 462.) |

| With these standards in mind, the court turns to the issues presented. -

SUMMARY OF PLAINTIFF’S ARGUMENTS:

Plaintiff asserts that the proposed class includes approximately 86,000 employees,



making it sufficiently nurnvevr‘fms,“and that all of pﬁtqtive’ class rﬁembérs fnay be féa’dily
identified from Defendant’s fqur_ds, mgkiﬁg the class ascertainable. Défend_ént d()es not
. argue othérwise, and the éourt/soﬁnds.

Plaintiff further asserts that Defendant has, throughout the proposed class period,
employ'ed é unifo@ ti‘me roundingApolicy aﬁ_d prabtice that was consiétently applied to .tl}le. |
entire workfor(;e of hourly émployeés, pursua;ﬁt to which up o six minutes of t_im¢ is
erased from the emponée’s compeln.sable. time Eefore the scheduled Shiﬂ start timé
(arriving early), up tp six minutes of time is added to the emplo.yees'co_mpensable time
after the scth‘edule‘d shift’staxzt time (arriving lateN), up to six mihutes‘of time is etaséd from
the employeés compensaﬁle’timé after t.he scheduled end of shift (leaving late), up ‘to' 51x
ﬁinuteé of time is éd&gd to the embloye’e’s ,compenséble time before thc‘t-‘scﬁe.dul’ed end of
‘sh‘ift (leaving 'eafly), and that meal periods aré roﬁnded to 30 minutes if the meal period |
cléck out is betweén 24 and 36 mi'nut‘es. | f

Plaintiff seeké certification to adjudiéaté the singular qﬁéstions of whether
' Defenda:nt’s' unifbrm rounding praétices, in conjunctioh with its attendanée and térciingss
policie‘s, complies w_ith Califorhia labor 'law; 4 |

Plaintiff argﬁes-that 'claséycertif;lcation is apprdpriate to determiﬁé whether
Defendan‘t"s consistently applied _uniforrri 'fOur;ding policy 1s illegal. The legal standard
for this determination was established in See’s Candy Shops, Inc. v. Sgp. Ct. (2012)210
Caly.A.p'pAtl; 889. An employeris entitled to use th¢ nearest-feﬁth rounding policy if the
rrounding policy is fair and neutral .on. its face and it is used in sﬁch a manner'thét itwill
nbt lre'sult, over a ﬁeriod of time, in failure to .ch')mpensl‘.ate the émployces prqpe;rly for all

the time they have actually worked.” (Id. at 903). The class rounding claims in this case



turn on the issues of (1) whether Defendant’s rounding, tardiness, and attendance policies,
considered together, violate tne requirement of a faeially neutral ronnding policy, and (2)
whether the rounding, tardinees and attendance policies, considered together,
disproportionately favor Defendant to the detriment of empl()yees receiving wages. No
individual inquiry is neceesary for these \detern‘linations to be 'made by the trier of fact.
Plaintiff further ergues,that if the trier of fact finds the policies on their face and as:
applied to establish Defendant’s liability, tne remaining derivative causes of action for
wage statements, late bpay, and restitution under the UCL would also .be established. -

' PLAINTIFF’S EVIDENCE:

In support of the Motion Plaintiff has snbmitted transcripf excerpts from the
~depositions of Defendant’s persons most knowledgeable (“PMK”), Lisa Overton, TIME
System Manager, and Carol Crawford, Group Leater, HR Consultant, as well as Kimberly |
Slater, TIME System Superviser"‘, and Maryann Malzone-Miller, Senior Direcfor of -
Human Resources. Plaintiff has also submitted a number of documents and discovery
responses produced by Defendant regarding ifts time keeping policies and systems, the
Declarationlof [Plaintift] and qualifications declerations of Plaintiff’s counsel. ’ |

Plaintiff also felies on the Declaration ‘of and repbrt created by Kevin M. Taylor,

- MBA, CFE,‘ self—described as an accountant and consultant with expertiée in the
examination of data for the pnrpose of converting, analyzing, and reporting such data
(“Taylor”). Taylof analyzed data from the payroll records produced by Defendant for the
purposes of ascertaining the potential impact of Defendant’s rounding noliey and
quantifying the potential dollar amount of that impact, conclnding that the total economic

loss to the putative class was approximately $74.9 million of regular pay and $38.\3



milli_on of unpaid overtime, for a total of $113.2 million. X

SUMMARY OF DEFENDANT’S OPPOSITION ARGﬁMENTS:

In opposition, Defendaﬁt asserts that its system does not “round off” tlime_,'but
rather establi;hes “shift»tolerance wi;ldows” that permvit émployees to clock in énd out
during a window of up to six minutes before and after the schéduled shift time, and that
its'pblicy and practice is that the employees are not to begin work untii the shift start -
time, and not to work past the shift end time, without permission, and tardiness\ poli?:ies
and practices vary considerably from depaftmént to department, Defendant‘also uses the
term “gréce period” to describe thé ~shift tolerance yvindows.

Defendant further asserts that'employees are required to take full 30-minute meal

periods and may clock in up to six minutes early without needing to work until the full 30

minutes has elapsed, that managers regularly permit employees to leave work early and

the shift télerance window ensures that they are still paid to the end of their scheduled
shift, and that there are significant variations in timekeeping practices generally.

: Defeﬁdant grgués that Plaintiff’s théory of liability, i.e., that’Defendan;’s shift
tolefance window is a rounding polgcy that results in the underpayment of employees, is |
fe;ctually and legally incorrect. Time spent by emplbyees is only compensable if the
employee is actually berforming work or is otherwise under the controi of the empioyer.

In Deféndant’}s view, individualized issues predominate. The testimonial and
expeit evidence shows that liability, causation and damages all hinge bn individual issues
of fact, such as whether, why and to what extent an employee actually performed wo;k
during the shift tql_eréhce windows. .

Defendant further argues that even if its policy were to be considered a “rounding”



N

policy, bepause employees are not té perform work before the shift start time o after the
shift end time, the rQundihg feature should only operate io add to _the employeefé work
time, and thaf different members of the.puta‘;ive class may be subject to substantially
different “hours worked” standards depending on which Wage Order apﬁlies.

| ' Défendant also 'argu'es (in ra‘ footnoté) that its shift tolerance windows have been in
place for sd long that they have become “an implied term of the various collective
bargaining égréements.” - |

_ Finally, Defendant ‘asse‘rts‘ that Plaintiff is not an adequate class representative.

DEFENDANT’S EVIDENCE:

The centerpiece of Defendant’s evidentiary presentation is the Deélafation of and
report prepared by Dr. EdWard Lazear (“Lazear”), Professor of Human Respurces
Management and Economics at Stanford University’s Graduate School of Business and
Senior Fellow at the Hoover Institution. The Lazear report answers a series of ,ﬁve
principal questions, enumerated in numbered baragraph 19 therein.

Defendant has aiso presented trar}script excerpts from the depositions of Plaintiff,
Taylor, Overton, Crawford and Malzoﬁe-Miller, the deciarations of multiple department
'm'anagers, administrators or directors, and the declaration of Kaiser Fohndation Health
Plan’s Executive Director, National Labor Relaﬁbns, Operations (“Defendant’s
Declarants”).

DISCUSSION:

‘ The employer defendant in See’s Candy asserted two differe;lt affirmative
" defenses, one Based on its “nearest-tenth rounding policy” and the other based on its

“grace period policy,” and the See’s Candy court included a clear description of both in



the Factual and Procedural Backgrounq section of its decision. The trial court certified a
class to pursue challenges to.t;oth policies (See’s Candy at 892-894.) The issue on appeal,
however, was not whether class cértiﬁcation was appropriate, but rather whether the
employer was entitled to summary adjudication of its rounding defense. The grace period
defense had not been the subject of a motion-for summary adjudicaﬁon. '

Fundameﬁtal to Defendant’s opposition is its characterization of its time keeping
practic_e_ as a “grace period” rather than “rounciing” which, if correct, would obviate the
need to subject the policy to the analysis-baéed on the Department of Labor (“DOL”) -

- rounding standard as discussed and applied by\the court in See’s Candy. (See’s Candy at
901, et seq.) A determination of whether Defendant.’s bolicy isa ‘;grace period,”
however, is a merits qﬁestion, weighing on the “common issue” side of the certification

Ibalance.

\ Tryasit mighf, Defendanf has not sﬁcce;ded in shifting the focus of Plaintiff’s
claims\in this case away from the time keeping and pay policy itself. It is basically
undisputed that the shift start and end times are used for pay purposes_whenev’er the time
punch (typically done by telephone rather théln time clock) falls with the 6 minute
windpw beforé and after. It is likewise undisputed that tﬁe end of meal bériods, for pay
purpoées, is not based on the punch time. While the rééord reflects that there has been
'some variation of these basic facts between northern and southern California at cgrtain
- times, those variations do not pose signiﬁcént manageability issues.

The court concludes that the issues of whether Defendant’s time keeping policy
operétés as a “grace period” rather than “rounding” and, if the latter,.whether the
rounding polic'y violatesvthe requirement of facial ﬁeutrality la.nd disproportionately favors

}



. ) { / .
Defendant, are issues that are common to the entire putative class. While the resolution of

these issues will require the examination of evidence of internal differences in how ’
tardiness, departure before shift end times and pre-shift expectations regarding Working
afe treated, such as that presented by Defendant in opposition to this Mbtion, the
predominant question will remain Whetﬁer all the evidence_"establishesvthat the policy is
facially neutral. These issues clearly predominate over individual issues.

At the hearing Defendant challenged the forégoing analslsis regarding

predominance, but time and again it did so in ways that made it clear that it believed it

would prevail on the merits. Defendant may be right in that regard; however, the fact that

its position on the merits ﬁlay ultimately be borne out by the evidence does not change the
court’s assessment of whether or not common issues predominate. |

Turning to-other issues, the court agrees with Plaintiff fhat certification of a
rounding c_laim is.not contingent oﬁ a showing by Plaintiff that the putative class .
members were actually i)erforrning work during the.ciocked-in time that was deleted for
pay pﬁrposes, and nothing in the See’s Candy decision establishes or implies otherWisé. ; |

The court further concludes that Plaintiff’é claims are typical of the class and that
he is an adequate class reprlesentative. Defendant’s assertion that he is inadequate lacks -

evidentiary support. None of Defendant’s other arguments provides a basis for the denial

of class certification.

Finally, the court finds that Plaintiff’s proposed trial plan is sufficient to
demonstrate that a class acti'o’.n. is the superior method by which to challenge Defendant’s
time keeping and pay policies.

" RULING:
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The Motion is GRANTED. The court HEREBY CERTIFIES the class proposed

.vby Plaintiff, with some modiﬁcation,' as follows: all individuals employed by Defendant

in California as hourly enlployees whose time clock hours have been rounded for

l, payment purposes at any time from June 15, 2007, to the date notice is sent to the class.

This class is certified for the purpose of pursuing the 1st and 2nd causes of action in the

operative Complaint, as well as the 3rd, 4th and 5th causes of action to the extent they are

derivative of the alleged violations upon which the 1st and 2nd causes of action are based.

The court also certiﬁes a subclass of all class members who are former employees of
Defendant, for purposes of pursuing the 4th cause of action only.' It is not clear to the o '
court what purpose Plointiffs other proposed subclasses would eerve, and Plaintiif has |
orovided no exnlanation. If either party believes tiiait furthei‘ subclassing is neceesary; a
Separate motion must be filed. | |

J ose.F. Andino is appointed as class repre'eentative, and the firms of Cohelan |

Khoury & Singer and Law Offices of Sairag Maj arian II are appointed as class counsel, -

Plaintiff shall complywith'California Rule of Court‘3.76‘6(b) forthwith, after

‘which the parties shall meet and confer with the goal of reaching a stipulation regarding
- the forrn and content of the notice and the notice procedure. If the partiés are unable to
reach a stipulation, Plaintiff shall place all notice issues before the court by way ofa

regularly noticed motion. Either a stipulation or a noticed motion must be filed before the

next Case Management Conference. - :
' EVIDENTIARY 'RULINGS: ’

ADefendan't’s chnllenge to'the Taylor report by way of a motion in limine is

‘misplaced. While Defendant is correct that a motion for class certification must be



| supported: by admissible evidence, it has qtherwise submitted no authority for the use ofa
. motion in limine in connection with a motion for class certification. As there are no
findings of fact to be made in ihis context, the question of whether the subjecti repcirt
would assist the trier of fact does not arise. The motion in limine is DENIED.
| lSi'milarly, Defeiidant’s;evidentiary objections to specific portions of the ‘iTa}'Ilor
. report, and Plaintiff’s general zind specific objections to the declarations of Defendant’s
| Declarants, are unnecessary in this context. (See, ¢.g., In re Conagra Foods, Inc. (C.D.
Cal. 2015) 90 F.Supp.3d 919, 965, fn.147 [citing, inter alié, Alonzo v. Maxirims, Inc.
(C.D. Cal. 2011) 275 -F.R.D. 513, 519]) These objections, at most, go to weight raiher
ihan admissibility, aind ar_ei OVERRULED on that basis.
If the trier of fact ultimateli/ discredits all of Plaintiff’s eXpeit’s conclusion and
credits all of Defendant-’s‘expert’s cori_clusiOns, then Defendant will prevail bn the issue B
of whether its policy, called “rounding” or called “shift tolerance‘ windows,;’ complies
with'California.law, and Plaintiff will lo.se. That does not change ihe fact, however, that
for class certification purposes it is Defendant’s policy thai is under scrutiny and attack,
and that the lawfulness of that policy is the predominant issue. |

ITIS SO ORDERED.

s

va, Z?,ZU/;' ‘
ynne S. Carvill

Date .
- Judgd of the Superior Court . .
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