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Associate Justices Baxter, Brown, , JAN 8 - 2005

Chin, Kennard, Moreno & Werdeger Frederi '
California Supreme Court erick K. Ohlrieh Clerk
350 McAllister Street DEPUTY

San Francisco, CA 94102-7303

Re:  Request for Depublication
Westside Concrete, Inc. v. Department of Industrial Relations
B167037, Second Appellate District

Dear Honorable Justices:;

This letter is written under rule 979(a), California Rules of Court, requesting
depublication by the Supreme Court of Westside Concrete, Inc. v. Department of Industrial
Relations, B167037, (2004) 123 Cal.App.4th 1317 (Westside Concrete). Cohelan & Khoury
represents employees in wage and hour actions arising under the Labor Code and Industrial
Welfare Commission Wage Orders. Many of our cases rely upon the great history of

-appropriate interpretation of wage and hour issues by the Division of Labor Standards

Enforcement (DLSE). The Westside Concrete case threatens to disturb many of these
interpretations, and has already prompted the DLSE unnecessarily and improperly to reverse
certain interpretations and rulings employees in the workplace have relied upon for years..

The first reason for the depublication request is that the Court of Appeal, in reversing
a demurrer, included gratuitous language discussing and applying disputed facts as if
undisputed on an incomplete factual record. This dicta was not material to the decision and
belongs only in an unpublished decision.

The second reason is that this dicta included an incorrect analysis of the propriety of
two opinion letters by the Division of Labor Standards Enforcement (DLSE), without any
discussion of California Supreme Court and Court of Appeal authority approving of advisory
opinion letters. As a consequence, unless the opinion is depublished, Westside Concrete

threatens to pr eclude any party from relying on the good authority of DLSE opinions letter
henceforth,
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The third reason is that DLSE has now reversed the position taken in litigation of the
Westside Concrete case. We believe this to be the result of a well-documented political shift
in the agency and a realignment of interests on behalf of employers facing claims for rest and
meal period violations. The DLSE is citing to the Westside Concrete case as a basis for
withdrawing opinion letters that have been the basis for it to apply a three-year statute of
limitations to rest and meal periods for nearly four years. DLSE is also using Westside
Concrete as part of its effort to seize the political opportunity raised by the defunding of the
Industrial Welfare Commission (IWC) to propose ultra vires regulations on these issues to
the Office of Administrative Law at a time when the regulatory properly empowered to
promulgate regulations is inoperative. Depublication of the opinion will remove this case as
a basis for the DLSE’s politically-motivated action and require it to conform properly to the
statutory and regulatory scheme that this Court has for years acknowledged exists for the
protection of the health and welfare of employees.

FACTS AND PROCEDURAL HISTORY

Westside Concrete reverses an order sustaining a demurrer without leave to amend. A
ready-mix concrete company brought suit against the Department of Industrial Relations, the
DLSE and others challenging two DLSE opinion letters as "underground regulations” in
violation of the Administrative Procedures Act, Government Code §11340, et seq. (APA). These
letters discuss the application of requirements for off-duty meal periods for certain ready mix
concrete drivers.

Westside Concrete ruled that the trial court erred in sustaining the demurrer because of
the existence of a factual dispute within the allegations of the complaint as to whether the
DLSE’s opinion letters were intended to be rules of general application creating a standard for
the entire ready-mix industry (which mi, rather than merely advice letters to private parties. That
was as far as the opinion needed to go in support of its holding,.

Instead, Westside Concrete admits that the decision is on a “sparse record” (2004
Cal.App. LEXIS 1880 at p.18) but continues nevertheless to prematurely determine that:

[R]easonable inferences may be drawn that the pronouncements in DLSE's
December 2001 letter, issued in response to questions raised by numerous
employers and union officials about the earlier letter and the effect of the new
meal period penalties, also were akin to underground regulations and intended to
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have general, industry-wide application.
(Id. at p. 20.) Westside Concrete then contradicts itself in concluding

Westside insists DLSE has created a policy of general application to an entire
industry, based on incomplete information and without affording parties directly
affected by that policy notice or an opportunity to comment on DLSE's
conclusions, or the consequences of those conclusions. It remains to be seen
whether this is the case. Regardless, Westside has been improperly denied an
opportunity to develop these allegations and to attempt to demonstrate DLSE
engaged in unlawful rulemaking in violation of the APA, and is using or intends
to use the opinion letters at issue as part of a general enforcement policy regarding
the narrow circumstances in which employers might satisfy the criteria to justify
requiring their employees to take on-duty mea! periods under Wage Order 1.

(1d. 2t 21.)

On November 9, 2004 the Second District Court of Appeal on November 9, 2004
changed the publication status of Westside Concrete from Unpublished to Published. Defense
counsel filed a letter on November 1, 2004 requesting publication but faxed a letter to the court
on November 8, 2004 withdrawing his request for publication. The Division of Labor Standards
Enforcement filed a letter on November 8, 2004 opposing publication. The court docket shows
that the letter withdrawing the request was not filed until November 9, 2004. It is unclear
whether the court had either the letter withdrawing the request for publication, or the letter from
DLSE’s attorney that was filed on November 8§, 2004 opposmg publication, when the court made
the decision to order publication.

IMPROPER CONCLUSIONS IN DICTA BASED ON AN INCOMPLETE RECORD
WARRANT DEPUBLICATION

Since the matter concerned a reversal based on the allegations of a complaint rather than
an analysis of the principles in the opinion letters applied to a factual record, the decision was
properly unpublished. Unfortunately, on an incomplete factual record, the Westside Concrete
opinion includes sweeping statements critical of the opinion letters that create the unintended
consequence of broadly, and improperly, calling into question all DLSE opinion letters. The
unnecessary inclusion ofthis dicta carries the potential of adversely affecting DLSE enforcement
proceedings, human resources policies, employer-employee disputes, and ongoing litigation
statewide. The publication order results in making this improper analysis citable precedent.

AUTHORITY SUPPORTING OPINION LETTERS NOT ADDRESSED IN
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WESTSIDE CONCRETE SUPPORTS DEPUBLICATION

In Tidewater Marine Western v. Bradshaw (1996) 14 Cal.4th 557, 571, the Supreme
Court categorically held that “agencies may provide private parties with advice letters, which
are not subject to the rulemaking provisions of the APA.” (emphasis added.)

Though Westside Concrete pays lip service to this principle, the analysis critical of the
opinion letters fails completely to discuss DLSE’s authority to enforce and interpret labor
regulations. Nor does it address this Court's validation of opinion letters in Yamaha Corporation
v. State Bd. of Equalization (1998) 19 Cal.4th 1, 14. It also conflicts with better-reasoned
opinions on complete factual records following DLSE opinion letters, such as Bell v. Farmers
Ins. Co. (2001) 87 Cal.App.4th 805, 815-816, or distinguishing Department of Labor Wage and
Hour Division letters, such as Bell v. Farmers Ins. Co. (2004) 115 Cal.App.4th 715, 734-736.

The following exegesis from Bell v. Farmers Ins. Exchange (2001) 87 Cal.App.4th 805,
815 discusses the weight given to DLSE opinions:

As a general rule, the courts defer to the agency charged with enforcing a
regulation when interpreting a regulation because the agency possesses expertise
inthe subject area." (4guilar v. Association for Retarded Citizens (1991)234 Cal.
App. 3d 21, 28 [285 Cal. Rptr. 515]; Yamaha Corp. of America v. State Bd. of
Equalization (1998) 19 Cal. 4th 1, 21 [78 Cal. Rptr. 2d 1, 960 P.2d 1031].) The
DLSE "is the state agency empowered to enforce California's labor laws,
including IWC wage orders.' [Citation.]" ( Morillion v. Royal Packing Co. (2000)
22 Cal. 4th 575, 581 [94 Cal. Rptr. 2d 3, 995 P.2d 139].) . . . Thus, it is clear that
"DLSE's interpretation of an IWC order is entitled to great weight . . . ." ( Monzon
v. Schaefer Ambulance Service, Inc. (1990) 224 Cal. App. 3d 16, 30 [273 Cal.
Rptr. 615].)

The DLSE has interpreted the exemption for administrative employees in'title 8,
section 11040, subdivision 1(A), in two advice letters issued on October 5, 1998,
and January 7, 1993. Advisory opinions of this sort, "'while not controlling upon
the courts by reason of their authority, do constitute a body of experience and
informed judgment to which courts and litigants may properly resort for
guidance.' [Citation.]" (Yamaha Corp. of America v. State Bd. of Equalization,
supra, 19 Cal. 4th at p. 14.) Thus, in Morillion v. Royal Packing Co., supra, 22 .
Cal. 4th at page 584, the court reviewed two DLSE advice letters and found
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support in the fact that the DLSE interpretation was consistent with its
independent analysis. n10 (See also Tidewater Marine Western, Inc. v. Bradshaw,
supra, 14 Cal. 4th at p. 571.)

The subsequent appellate decision following trial in Bell v. Farmers (2004) 115
Cal.App.4th 715 (review denied) includes a reasoned, specific analysis of the weight given
Department of Labor opinion letters. The conclusion, taken from language by the United States
Supreme Court, that such letters constitute a "constitute a body of experience and informed
judgment to which courts and litigants may properly resort for guidance" quotes the precise
authority and language cited by this Court in Yamaha Corp. (Id. at 733.)

This Court is cutrently reviewing a decision out of the Second District Court of Appeal,
Reynolds v. Bement (2003) 132 Cal Roptr.2d 384 (review granted July 23, 2003) discrediting a
DLSE opinion letter, also on the undeveloped factual record of a demurrer proceeding.

Westside Concrete’s analysis is incomplete and incorrect. It includes dicta that creates
unintended consequences of rendering all DLSE opinion letters subject to attack and prevents
employees and employers from relying on them. Moreover, the opinion does not qualify for
publication under the grounds set forth in rule 976(b), California Rules of Court. Accordingly,
we respectfully request that the case be depublished.

DEPUBLICATION IS NECESSARY TC PREVENT THE DLSE FROM USING THE
OPINION AS THE BASIS FOR IMPROPER REVERSAL OF INTERPRETATIONS

Citing Westside Concrete (which was a simply a demurrer ruling, nothing close to a final
opinion), the DLSE has recently withdrawn opinion letters applying a three-year statute of
limitations for rest and meal period clajms under Labor Code section 226.7, as well as the timing
of providingmeal periods (at issue in Westside Concrete) and proposing regulations to the Office
of Administrative Law purporting to “clarify” the law to support its 180 degree reversal of
position. DLSE’s new position and its ultra vires effort to enact regulations that are the diametric
opposite of prior interpretations is improper. Its improper usage of Westside Concrete to support
its effort compels depublication by this Court..

The TWC was established as a quasi-legislative body with constitutional and statutory
authority to promulgate regulations pertaining to wages, hours and working conditions.
(Industrial Welfare Com. v. Superior Court (1980) 27 Cal.3d 690, 697-698; Cal. Const., art.
XIV, § 1; Lab. Code, §§ 70-74, 1171-1204.) The IWC has not chosen to exercise that authority
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in the four years since the wage orders and statutes providing for monetary remedies for meal
and rest period violations were first enacted. The IWC is established with equal representation,

~ having two labor, two management, and one neutral or public commissioner. (Labor Code, §§

70, 70.1.) Tt must follow strict statutory procedures to convene for the purpose of promulgating
regulations. :

As is apparent from its shifting of position in the political winds, the DLSE is not created
or operated under the auspices of neutrality. Unlike the YWC, DLSE lacks authority to
promulgate regulations generally interpreting Labor Code provisions. DLSE has only limited
anthority under Section 55 to make rules and regulations necessary to carry out the provisions

~of Chapter 1 of the Labor Code (Sections 50-64), and under Section 98.8 to carry out the

provisions of Chapter 4 (Sections 79-107), which involve matters such as forms for filing
complaints, providing for subpoena power relative to Berman Hearings, and other rules and
regulations necessary to operational matters, not interpretation of substantive law. In almost
seventy years (since 1937), the DLSE Director has only enacted one regulation to interpret a law
prior to this attempt, to define the word “willful” (C.C.R. section 13520).

In any event, only the judiciary may interpret a statute, not a legislative or regulatory
body. (MeClung v. Employment Development Department (2004) 34 Cal.4th 467, 470.)

Although we give the Department’s interpretation great weight (e.g., People ex
rel. Lungrenv. Superior Court (1996) 14 Cal.4th 294, 309), this court bears the
ultimate responsibility for construing the statute. “When an administrative agency
construes a statute in adopting a regulation or formulating a policy, the court will
respect the agency interpretation as one of several interpretive tools that may be
helpful. In the end, however, ‘[the court] must . . . independently judge the text
of the statute.” ” (dgnew v. State Bd. of Equalization (1999) 21 Cal.4th 310, 322,
quoting Yamaha Corp. of America v. State Board of Equalization  (1998) 19
Cal4th 1, 7-8.). ‘

(City of Long Beach v. Department of Industrial Relations (December 20, 2004) Cal.4th
__[2004 Cal. LEXIS 11908, p. 8].)

DLSE has previously interpreted all employee recovery for statutory liability in Berman

~ Hearings, including the broad range of all remedies available, to encompass a three-year

recovery period, which this Court adopted. { Cuadra v. Millan (1988) 17 Cal.4th 855, 860,

1 These provisions regard such matters as enforcement of the Fair Labor Standards Act, the
state plan for the development and enforcement of occupational safety and health standards,
upgrading and expanding the resources of the State of California in the area of occupational
health and medicine, and levying fraud assessments for worker’s compensation fraud



D

]

Chief Justice Ronald M. &ﬂ ge
Associate Justices

California Supreme Court
January 6, 2005

Page 7

disapproved in part on different grounds in Samuels v. Mix (1999) 22 Cal.4th 1, 16, 17 .) “An
administrative agency is precluded from changing its mind when the construction that it would
reject has been definitively adopted by a court as its own.” (Henning v. Industrial Welfare Com.
(1988) 46 Cal.3d 1262, 1278.)

DLSE’s use of Westside Concrete to justify a complete about-face in interpreting Labor
Code section 226.7 justifies its depublication. The reversal also erodes any deference the Courts
will be giving to its new interpretation:

In the abstract, a current administrative interpretation would ordinarily be entitled
to great weight. (See Industrial Welfare Com. v. Superior Court, supra, 27 Cal.3d
at p. 724.) But when as here the construction in question is not "a
contemporaneous interpretation” of the relevant statute and in fact "flatly
contradicts the position which the agency had epunciated at an earlier date, closer
to the enactment of the . . . statute[,]" it cannot command significant deference.
(General Electric Co. v. Gilbert (1976) 429 U.8. 125, 142 [50 L.Ed.2d 343, 3538,
97 8.Ct. 401].)

(Henning v. Industrial Welfare Com., supra, 46 Cal.3d at 1278.)

Based on the foregoing, we respectfully request depublication of the Westside Concrete
opinion.

Thank you for your consideration of this request.

Very truly yours, _
COHELAN & KIIOURY

sy

Michael D. Singer

/MDS
enclosure

cc: Service List on All Counsel
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2 of 2 DOCUMENTS

WESTSIDE CONCRETE COMPANY, INC., Plaintiff and Appellant, v.
DEPARTMENT OF INDUSTRIAL RELATIONS, DIVISION OF LABOR
STANDARDS ENFORCEMENT, et al., Defendants and Respondents.

. B147037

COURT OF APPEAL OF CALIFORNIA, SECOND APPELLATE DISTRICT,
DIVISION EIGHT

123 Cal. App. 4th 1317; 20 Cal. Rptr. 3d 717; 2004 Cal. App. LEXIS 1880; 150
Lab. Cas. (CCH) P59,917; 2004 Cal. Daily Op. Service 10077; 2004 Daily Journal DAR
13713

October 14, 2004, Filed

SUBSEQUENT HISTORY: [***1] The Publication
Status of this Document has been Changed by the Court
from Unpublished to Published November 9, 2004,
Rehearing denied by Westside Concrete Co. v. Dep't of
Indus. Rels., 2004 Cal, App. LEXIS 2242 (Cal. App. 2d
Dist,, Dec. 3, 2004)

PRIOR HISTORY: Superior Court of Tos Angeles
County, No. BC286838, Ralph W. Dau, Tudge.

DISPOSITION: Reversed in part, and affirmed in part,

LexisNexis(R) Headnotes

SUMMARY: CALIFORNIA OFFICIAL REPORTS

SUMMARY

A company in the business of delivering ready-mix
concrete filed for declaratory and injunctive relief against
the Division of Labor Standards Enforcement (DLSE),

Industry Welfare Commission (IWC), and others

regarding the interpretation of a meal period provision
under a wage order found at Cal. Code Regs., tit. 8, §
11010, and sought judicial orders that the DLSE's
interpretation of the meal period provisions of the wage
order, as applied- to the concrete company and its
industry, was invalid and unenforceable; the nature of the
work in'the ready-mix industry prevented drivers from
taking off-duty meal periods; and the IWC exceeded its
regulatory authority in promulgating the wage order. The
nature of the concrete company's work allegedly did not
permit its drivers to take 30-minute off-duty meal
periods. The DLSE issued an opinion letter stating that
the 30 minute offeduty meal period provisions of the

wage order applied to the ready-mix drivers, but also
stated, in part, the exception that if the nature of the work
prevented the employee from being relieved of all duty
then the employer would not be liable for penalties.
About eight months later, the DLSE issued a second
opinion letter stating that the "nature of the work"
exception to the meal period requirement, which
permitted employers to require employees to take on-
duty meal periods, applied only in cases in which a
product would be lost or destroyed if the employee were
to take an off-duty mea! pericd. It also stated that it was
inappropriate to conclude that ready-mixed drivers could
never, or could always, meet the prerequisites for a
lawful on-duty meal period. DLSE and TWC filed general
demurrers asserting that the complaint did not state and
could not be amended to state a viable claim. The trial
court found the opinion letters from the DI.SE were
advice letters and not administrative regulations, and the
IWC had authority to promulpate the meal period
provisions of its wage orders. The court refused the
concrete company's request for leave to amend, sustained
the demwrrers and dismissed the action. (Superior Court
of Los Angeles County, No. BC286838, Ralph W, Dau,
Tudge.) {*1318] ‘

The Court of Appeal affirmed in part, and reversed
in part, The cowrt held that the trial court erred in
sustaining the agencies' demurrers as a matter of law
without leave to amend because a factual dispute--
whether the DLSE's opinien letters were intended by the
agency to be of general application as to the applicability
of the off-duty meal period requirements to the statewide
read-mix industry--precluded resolution of the claims as
a matter of law. The record did not indicate that the
DLSE's letters were mere summaries of its prior
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decisions or restatemenis of its prior positions in specific
cases, which would have rendered the letters exempt
from the Administrative Procedure Act, Gov. Code, §
11340, et seq. Moreover, given that the meal period
provisions of the wage order only received "teeth” the
year before the DLSE's opinjon letters were written, one
of the opinion leiter's reference to employer liability for
the meal period penalty for all employees not afforded
required meal breaks implied that the letter stated a new
policy intended to apply broadly to all or most of the
ready-mix indusiry. The concrete company had been
improperly denied an opportunity to develop iis
allegations that the DIL.SE had created a policy of general
application to an entire industry based on incomplete
information and without affording the parties directly
affected by that policy notice or an opportunity to
comunent on the DLSE's conclusions, and was using or
intended to use the opinion letters as part of a general
enforcement policy regarding the circumstances in which
employers might satisfy the criteria to justify requiring
their employees to take on-duty meal periods under the
wage order. Further, the court held that the issue of
whether the IWC acted in excess of its authority in
adopting the meal period penalty for violation of the
meal period provisions of the wage order was moot
because the IWC's adoption of the penalty provision was
subsequently enacted by the Legislature (Zab. Code, §
226.7, subd. (b)) and was no longer at issue. (Opinion by
Boland, J., with Cooper, . J., and Rubin, ., concuring.)

HEADNOTES: CALIFORNIA OFFICIAL REPORTS
HEADNOTES

Classified to California Digest of Official Reports

(1) Pleading § 23--Demurrer to Complaint-
Demurrer as Admission—-Application of Rule on
Appeal.--As a matter of law, a demurrer admits the truth
of all material factual allegations of the complaint.

(2) Labor § 7--Regulation of Working Conditions--
Hours--Department of IL.abor Standards
Enforcement--Functions--Promulgation of Necessary
TRegulations and Rules of Practice and Procedure.--To
further its primary fimction of enforcing the state's labor
laws, the Department of Labor Standards Enforcement
(DLSE} is [*1319] vested with the authority to
promulgate necessary regulations and rules of practice
and procedure pursuant to Lab, Code, § 988. In
adopting and enforeing such regulations, however, DLSE
is subject to the requirements of the Adminisfrative
Procedure Act, Gov. Code, § 11340, et seq.

(3) Administrative Law § 93--Judicial Review and
Relief--Methods of Review and Relief--Declaratory
Relief--Validity of Administrative Regulation.--The

validity of an eadministrative regulation is a proper
subject of an action for declaratory relief. (Gov. Code, §
11350, subd. (a), Code Civ. Proc.,, § 1060.)

(4) Labor § 7--Regulation of Working Conditions--
Hours--Department of Labor Standards
Enforcement--Opinien Letters Pertaining to
Applicability of Off-duty Meal Period Requirements
to Concrete Ready-mix Industry.--In a declaratory and
injunctive relief action in which the Department of Labor
Standards Enforcement (DLSE) issued two opinion
letters regarding the interpretation of a meal period
provision under a wage order found at Cal. Code Regs.,
tit. 8, § 11010, as applied to the concrete ready-mix
industry, a trial court erred in resolving a factual dispute
on demurrer by finding, on insufficient facts and in
confradiction to aliegations it was bound to accept as
frue, that the DLSE's letters were, as a matler of law,
advice letters to a private party not subject to the
Administrative Procedure Act, Gov. Code, § 11340, et
seg. A factual dispute existed as to whether the DLSE's
opinion letters were intended by the agency to be of
general application as to the applicability of the off-duty
meal period requirements to the statewide ready-rmix
industry.

[2 Witkin, Summary of Cal. Law (9th ed. 1987) Agency
and Employment, § 314.]

(5) Labor § 7--Regulation of Working Conditions--
Hours--Department of Labor Standards
Enforcement--Off-duty Meal Requirements--
Penalties--Mootness.—~In a declarative and injunctive
relief action, the issue of whether the Industrial Welfare
Commission (IWC) acted in excess of its authority in
adopting a meal period penalty for violation of meal
period provisions under a wage order found at Cal. Code
Regs., tit. 8, § 11010, was an act in excess of its
anthority was meot because the IWC's adoption of the
penalty provision was subsequently enacted by the

Legislature and was no longer at issue. The wage order

requirement for an extra hour's pay for each day when
employees are not afforded uninterrupted 30-minute meal
periods has been enforced pursuant to Lab. Code, §
226.7, subd. (). Irrespective of the IWC's authority to
promulgate the meal period provision - penalty, the
Legislature has now spoken and made its position very
clear: cmployees - [*1320] entitled under IWC Wage
Orders to uninterrupted meal and rest periods mmust be
afforded those breaks; employers who fail to provide
them do so at their financial peril.

COUNSEL: Atkinson, Andelson, Loya, Ruud & Romio,
Steven D. Atkinson, Robert R. Roginson and Christopher
S. Milligan for Plaintiff and Appeliant.

Miles E. Locker for Defendant and Respondent Division
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of Labor Standards BEnforcement, Department of
Industrial Relations, State of Califorma,

Bill Lockyer, Attorney General, Randall P. Borcherding
and Marguerite C. Stricklin, Deputy Attorneys General,
for Defendant and Respondent Industrial Welfare
Commission,

JUDGES: 0131111011 by Boland, I., with Cooper, P. I., and
Rubin, 1., concurring.

OPINIONBY: Boland

OPINION:

[**719] BOLAND, J.--A plaintiff seeks judicial
declarations that one state agency acted in excess of its

statutory rulemaking awthority, and that a second

administrative agency exceeded its authority by
promulgating penalties for labor violations. As fo the first
contention, we conclude the trial [***2] court erred in
sustaining the agencies' demurrers without leave to
amend becanse factual disputes preclude resolution of the
claims as a matter of law. However, because legislative
enactments have mooted the issue as to the second
agency's authority to promulgate remedies, a judicial
determination on the issue would have been advisory,
and dismissal was therefore appropriate.

HISTORICAYL, FACTUAL AND PROCEDURAL
BACKGROUND

Plaintiff and appellant Westside Concrete Company,
Inc. (Westside) appeals from an order dismissing this
action after the trial court sustained without leave to
amend denmurers to Westside's initial complaint. Under
well-settled law, we take as true all properly pleaded
material factnal allegations, and consider those matters
which may be judicially noticed. [*1321] ( Morillion v,
Royal Packing Co. (2000) 22 Cal 4th 575, 579 [94 Col,
Rptr. 2d 3, 995 P.2d 139] ( Moriilion); Blank v. Kirwan
(1983) 39 Cal.3d 311, 318 [216 Cal. Rpir. 718, 703 P.2d
581.)

Defendant and respondent Division of Labor
Standards Enforcement (DLSE) is the California state
agency which administers and enforces regulations
issued by defendant and respondent Industrial Welfare
Commission (IWC). nl Defendant [**%3] and
respondent Arthur Lujan is the Chief of the DLSE, sued
in his official capacity. The IWC regulates the wages,
hours and working conditions for employees throughout
the state. Toward that end, IWC promulgates [**720]
Wage Orders, including Wage Order 1-2001 (Wage
Order 1, found at Cal. Code Regs., tit. 8, § 11010) at
issue.

nl IWC is the state agency charged with the

responsibility to formulate regulations (wage
orders) governing employment in California. (
Tidewater Marine Western, Inc. v. Bradshow
(1996) 14 Cal.4th 557, 561-562 [59 Cal. Rptr, 2d
186, 927 P.2d 296] (Tidewater), citing Lab.
Code, § § 1173, 11785, 1182.) DLSE is
empowered to enforce California's labor laws,
including IWC wage orders. ( Tidewater, supra,
at pp. 561-562, citing Lab. Code, § § 21, 61, 95,
98-98.7, 1193.5.)

The [***4] meal period provisions of Wage Order 1
and its predecessors have remained substantially
unchanged since 1947. ( California Manufacturers Assn.
v. IWC (1980) 109 Cal. App. 3d 95, 114 [167 Cal. Rptr.
203].) Under those provisions, certain non-exempt
employees are entitled to worl-free meal breaks of at
least 30 minutes each, depending on the number of hours
worked. In June 2000, in accordance with a legislatively
mandated review and following public hearings, the ITWC
concluded the meal period provisions were "oothless”
and no incentive was provided for employers to ensure
employees received the meal periods to which they were
entitled. n2 At that time, the only remedy available to an
employee wrongfully denied uninterrupted 30-minute
meal periods was to obtain an injunction against the
employer ordering the employer to "give them." To
provide employers an incentive to comply with the meal
period provisions, the IWC adopted a proposal which
required employers to pay smployees one hour's pay for
each day on which the employee did not receive a meal
petiod in accordance with IWC regulations. (See IWC's
"Statement as to the Basis [for Wage Order 1]," at pp.
19-20.) That [***5] proposal, which became effective in
October 2000, was incorporated in Wage Order 1 which
provides, in pertinent part: [*1322]

"11. Meal Periods.

(A) No employer shall employ -any person for a
work period of more than five (5) hours without a meal
period of not less than 30 minutes, except that when a
work period of not more than six (6) hours will complete
the day's work the meal period may be waived by mutua]
consent of the employer and employee.,

[P] ... [P]

(C) Unless the employee is relieved of all duty
during a 30 minute meal period, the meal peried shall be
considered an 'on duty' mea] period and counted as time
worked. An ‘on duty’ meal pericd shall be permitted only
when the nature of the work prevents an employee from
being relieved of all duty and when by written agreement
between the parties an on-the-job paid meal period is
agreed fo. The written agreement shall state that the
employee may, in writing, revoke the agreement at any
time,
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(D) If an employer fails to provide an employee a
meal period in accordance with the applicable provisions
of this order, the employer shall pay the employse ons
(1) hour of pay at the employee's regular rate of
compensation for [***6] each work day that the meal
period is not provided." (Wage Order 1; Cal. Code Regs.,
tit, 8, § 11010, italics added.)

12 The review was mandated by Assembly
Bill 60, the "Eight-Hour-Day Restoration and
Workplace Flexibility Act of 1999 " (stats. 1999,
ch, 134, codified at Labor Code section 500 et
seg., and commonly referred 1o as "AB 60"), (Sec
Lab, Code, § § 313, subd (a), 517, subd. (a).)

‘Westside's business operations include the delivery
of pre-mixed (ready-mix) concrete to construction sites
throughout Southern California. It employs drivers for
this purpose. To ensure the concrete they deliver remains
homogenous and at the proper consistency and
temperature, drivers must operate their trucks
continuously, and cannot permit the mix to remain in the
truck for too long. In addition, the timing of job
deliveries, most of which require nmltiple truck loads of
concrete, is critically important. If a break of any length
[*¥#7] occurs between the delivery of truck loads,

[**721] there is a risk the individual loads of concrete.

will not bond with one another, thereby potentially
compromising the structural inteprity and safety of the
final product. For these reasons and others, Westside
claims it is not possible for ready-mix drivers to stop
their trucks and leave them unattended for uninterrupted
30-minute off-duty meal periods. '

As soon as concrete is poured, the driver
immediately returns to the "batch" plant to clean out the
residual concrete from the truck and pick up another
load, so that no interruption is caused in the delivery or
placement of concrete. Because the truck “drum” (place
in which concrete is held) must furn constantly, it is
essential for safety reasons that the driver watch the truck
[*1323] at all times. In addition, because of the
continuous nature of concrete pours, it also is not
ordinarily possible for drivers to stop and leave their
trucks unattended at the plant for 30 minutes before
picking up another lcad and heading out again. Instead,
drivers historically have taken their breals "on the ly,"
and eaten their meals during idle stand-by time at
construction sites, or while waiting for their [***8]
trucks to be reloaded at the plant.

In a letter issued in April 2001, DLSE responded to
an inquiry opining that "[rleady-mix drivers ... are
covered by Wage Order 1." As a result, the meal period
provisions of that Order, including the requirement for an
uninterrupted duty-free meal break of at least 30 minutes

per workday, "would apply to the ready-mixed drivers in
question." That letter contains an important foomote
which states;

"Of course, to the extent that a meal break cannot be
provided during a workday because 'the nature of the
work prevents the emplovee from being relieved of all
duty, and the employee has previously signed a
voluniary authorization for an on-duty meal period that

.comports with the requirements of the IWC order, the

employer is not liable for the penalty pay. In situations
where the product would be damaged or destroyed if the
employee takes an off-duty meal period, the existence of
a voluntary written authorization would therefore permit
an on-duty meal pericd. For example, the nature of the
work would probably prevent an off-duty meal period
during a cement pour, if the services of the driver are
needed during the pour.” (Original italics deleted.)

Apparently, this footnote generated a number of
inquiries to DLSE from numerous "employers and union
officials seeking further guidance on the issue of whether
the nature of the work will allow for an on-duty meal
period.”

In response to these guestions, on June 14, 2001,
Lujan and DLSE's chief counsel, Miles Locker, went on-
site to personally observe "various cement 'batch plant'
operations," to determine whether the nature of the work
performed by ready-mix drivers prevented them from
being relieved of all their duties in order to take
uninterrupted 30-minute meal periods. Based on that
day's observations, DLSE issued another letter in
December 2001. In that lefter, DI.SE stated that the
"nature of the work" exception to the meal period
requirement, ‘which permits employers to require
employees to take on- ([**722] duty meal periods,
applies only in cases in which a product will be lost or
destroyed if the employee takes an off-duty meal period.
DLSE concluded it was "inappropriate to conclude that
ready-mixed drivers can never, or can always, meet the
prerequisites for a lawful on-duty meal period." As to
"this particular oceupation (ready-mix drivers),” DLSE
stated the determination [*%%10] whether the
prerequisites for a lawful on-duty meal periods could be
satisfied, [*1324] "can only be made on a case by case,
and day by day basis, ..." Westside alleges that, in June

. 2002, Lujan informed participants in a meeting “that, in

most instances, a ready-mix driver can take an off duty
meal period." (Original italics.) Westside -strongly
believes otherwise.

Westside initiated this action for declaratory and
injunctive relief in December 2002. It alleged an actual
controversy had arisen between it, on the one hand, and
DLSE and IWC, on the other, as to the interpretation of
fhe meal peried provisions of Wage Order 1, as applied
to the ready-mix industry. Westside's complaint is
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premised on four legal theories: (1) DLSE's April and
December 2001 opinion letters regarding the "natwre of
the worl" exception to the off-duty meal period
provisions for ready-mix drivers are invalid
"underground” regulations adopted in violation of section

11340.5, subdivision (a) of the Administrative Procedure

Act (APA) (Government Code section 11340, et seq.);
(2) The DLSE's interpretation of the meal period
provisions, as applied to the ready-mix industry, is
arbitrary and [***11] capricious; (3) The term "nature of
the work," as employed by respondents, is
unconstitutionally vague, in that it fails to give ready-mix
employers proper notice as to when they may require
drivers to take on-duty meal periods; and (4) IWC
exceeded its statntory authority in ~adopting and
promulgating the "penalty" provision of section 11, subd.
(D} of Wage Order 1 {requiring an exira hour's pay for
gach day on which an employee is not provided an off-.
duty meal period). (Gov. Code, § 11745.)

Westside songht judicial declarations that (1)
DLSE's interpretation of the meal period provisions of
Wage Order 1, as applied to Westside and its industry,
was Invalid and unenforceable; (2) the nature of the work
in the ready-mix indusiry prevents drivers from taking
ofi-duty meal periods; and (3) IWC exceeded its
regulatory authority in promulgating section 11,
subdivision (I}) of Wage Order 1,

DLSE and IWC filed general demmurers asserting
that the complaint did not state and could not be
amended to state a viable claim. '

The frial court found the April and December 2001

letters from DLSE's general counsel were "advice letters
to a private party,” not "administrative [***12]
regulation[s]" subject to the APA. It also found the "ITWC
had anthority to promulgate the meal period provisions of
its wage orders ....." The court refused Westside's request
for leave to amend, sustained the demurrers and
dismissed the action, This appeal followed.

DISCUSSION

The principal issue on appeal is whether the court
erred in sustaining respondents' denmirrers without leave
to amend to Westside's complaint for [*1325]
declaratory relief. For reasons discussed below, we
conclude the cowt erred in sustaining the demurrers
without leave to amend as to the question whether DLSE
has adopted "underground regulations” in violation of the
APA. However, because legislative enactments have
rendered the issue of the IWC's authority to promulgate
penalties for violation of the meal period provisions
moot, disrnissal of that claim was appropriate,

(1) As amatter of law, a demurrer admits the truth of
all material factual allegations of the complaint. (
Alameda County Land Use Assn. v. City of Haoypward

(1995) 38 CalApp.4th 1716, 1722 [45 Cal Rptr. 2d
752{.} "If those facts reveal an actua) controversy exists
between the parties, the complaint is legally sufficient
[¥*723] for declaratory relief. [***13] “ (7bid.)
Sustaining a demurrer when the complaint reveals, or
with proper amendment could reveal, the existence of
any justiciable controversy. (fbid) If the pleading
requirements are satisfied, a complaint is legally
sufficient, irrespective of the trial court's view that
plaintiff vitimately will be unable to prove the claims
asserted. ( Ludgate Ins. Co. v. Lockheed Martin Corp.
(2000) 82 Cal. App.4th 592, 602 [98 Cal, Rptr. 2d 277];
see also 5 Witkin, Cal. Proc. (4th ed. 1997), Pleading, §
831, pp. 288-290, and multiple authorities cited therein.)
"Declaratory relief is appropriate to obtain judicial
clarification of the parties' rights and obligations under
applicable law." { Californians for Native Salmon Erc.
Assn. v. Department of Forestry (1990} 221 Cal, App. 3d
1419, 1427 {271 Cal. Rptr. 270].) If " 'a case is properly
before the frial court, under a complaint which is legally
sufficient and sets forth facts and circumstances showing
that a declaratory adjudication is entirely appropriate, the
trial court may not properly refuse to assume jurisdiction;
... if it does enter a dismissal, it will be directed by an
appellate [***14]  fribunal to entertain the action,
Declaratory relisf must be granted when the facts
justifying that course are sufficiently alleged.' [Citations.]
‘Any doubt should be resolved in favor of granting
declaratory relief [Citation.]" (Id. af pp. 1426-1427.)

1. The existence of a factual dispute as to the status and
validity of DLSE's administrative pronouncements
precludes summary disposition on Westside's initial
pleading.

Westside contends the DLSE's April and December
2001 letters interpreting Wage Order 1's meal period
provisions are "underground regulations" intended to
apply to the entire ready-mix industry, and were adopted
in violation of the APA. Respondents insist they are
merely "opinion letters," not subject to the rulemaking
provisions of the APA. The mere restaternent of the
parties' respective positions on this issue illustrates the
presence of a factual dispute inappropriate for resolution
on demurrer.

(2) To further its primary function of enforcing the
state’s labor laws, DLSE is vested with the authority to
promulgate necessary "regulations and [*1326] rules of
practice and procedure.” (Lab. Code, § 988) In
adopting and [***15] enforcing such regulations,
however, DLSE is subject to the requirements of the
APA, ( Califernia School of Culinary Arts v. Lujan
(2003) 112 Cal App.4th 16, 25 [4 Cal. Rptr. 3d 785].)

The APA establishes the rulemaking procedures
which bind state agencies. Specifically, the agency is
required to: "give the public notice of its proposed
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regulatory action ... issue a complete text of the proposed
regulation [together] with a statement of the reasons for it
... give interested parties an opportonity to comment on
the proposed regulation ... respond in writing to- public
comments ... and forward a file of all materials on which
the agency relied in the regulatory process to the Office
of Administrative Law ... which reviews the regulation
for consistency with the law, clarity, and necessity ... ." (
Tidewater, supra, 14 Cal 4ih at p. 568, statutory citations
omitted.)

A primary "purpose of the APA is to ensure that
those persons or entities whom a regulation will affect
have a voice in its creation ... as well as notice of the
law's requirements sc that they can conform - their
conduct accordingly The Legislature wisely
perceived that the party subject [***16)] to regulation is
often in the best position, and has the greatest incentive,
to inform the agency about possible unintended [**724]
conseguences of a proposed regulation. Moreover, public
participation in the regulatory process directs the
attention of agency policymakers to the public they
serve, thus providing some security against bureaucratic
tyrammy." ( Tidewater, supra, 14 Cal.4th at pp. 568-369,
citations omitted.)

The "regulations” subject to the APA are broadly
defined to include "every rule, regulation, order, or
standard of general  application or the amendment,
supplement, or revision of any rule, regulation, order, or
standard adopted by any state agency to implement,
interpret, or make specific the law enforced or
administered by it, or to govern its procedure." (Gov.
Code, § 11342.600.) Regulations subject to the APA
have two principal identifying characteristics: "First, the
agency must intend its rule to apply generally, rather than
in a specific case. The rule need not, however, apply
universally; a rule applies generally so long as it declares
how a certain class of cases will be decided. [Citation.]
Second, the rule must [***17] 'implement, interpret, or
malke specific the law enforced or administered by [the
agency], or ... govern [the agency's] procedure. " (
Tidewater, supra, 14 Cal.4th at p. 571, statntory citation
omitted.) (3) The validity of an administrative regulation
is a proper subject of an action for declaratory relief.
(Gaov. Code, § 11350, subd (a), Code Civ. Proc.§
1060.) [*1327]

On the other hand, agencies remain free to "provide
private parties with advice letters, which are not subject
to the rulemaking provisions of the APA. [Citation.]
Thus, if an agency prepares a policy mamnal that is no
more than a restatement or summary, without
commentary, of the agency's prior decisions in specific
cases and its prior advice letters, the agency is not
adopting regulations. ... A policy manual of this kind
would of course be no more binding on the agency in
subsequent agency proceedings or on the courts when

reviewing agency proceedings than are the decisions and
advice letters that it summarizes." ( Tidewater, supra, 14
Cal4th at p. 571, statutory citations omitted; see also
Morillion, supra, 22 Cal 4th at p. 584 [***18] [DLSE
opinion or "advice letlers are not subject to the
rulemaking provisions of the APA."])

(4) Westside contends a factual dispute exists as to
whether the DLSE's 2001 opinion letters were intended
by the agency to be of general application as to the
applicability of the off-duty meal period requirements to
the statewide ready-mix industry. We agree, and
conclude the trial court improperly resolved that factual
dispute on demurrer by finding, on insufficient facts and
in contradiction to allegations it was bound to accept as
true, that DLSE's letters are, as a matter of law, "advice
letters to a private party ... not subject to the [APAL"

The sparse record does not indicate that the DLSE's
letters are mere -summaries of its prior decisions or
restatements of its prior positions in specific cases, which
would render the letters exempt from the APA. Indeed,
broad language in the letters implies a contrary
conclusion, i.e., that the agency's interpretation of Wage
Order 1's meal period provisions is intended to apply
statewide. Specifically, the April 2001 letter responds to
an inquiry about the applicability of Wage Order 1's meal
and rest period requirements "to ready-mix drivers,
[***19] " covered by collective bargaining agreements,
"who deliver product from the cement plant to the
purchaser's jobsite," The response does not single out any
particular portion of the statewide industry, does not
apply established law to a specific [**725] factual
circumstance, and is not clearly directed to a specific
business entity. n3 In addition, the letter's reference to
the terms and requirements of AB 60, enacted in 1999,
and IWC's adoption of certain "new" requirements
governing mea! periods, militates against a conclusion
that the letter merely restates DLSE's longstanding
views. nd

n3 The letter is addressed to and responds to
a November 2000 letter from Richard D.
Prochazka, whose affiliation is unknown,
Prochazika's letter to DLSE is not part of the
record. ’ ’

n4 By contrast, the same letter refers to and
reiterates that DLSE's "long-standing
enforcement policy," requiring employers to give
employees test breaks of at least 10 minutes,
would preclude employers of ready-mix drivers
from continuing the industry-wide tradition of
having drivers take multiple breaks of five
minutes or less "on the fly" throughout the day, as
business permits. As to this portion of the letter,
DLSE's contention that the letter is merely an
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opinion letter would appear to be correct.

[*#%20] [*1328]

Finally, given that the meal period provisions of
Wage Order 1 cnly received "teeth" in Fall 2000, the
letter's reference to employer liability for "the meal
period penalty" for all employees not afforded required
nieal breaks also supports Westside's contention that the
letter states new policy, infended to apply broadly to all
or most of an industry. Similarly, reasonable inferences
may be drawn that the pronouncements in DLSE's
December 2001 letter, issued in response to questions
raised by mnnerous employers and union officials about
the earlier letter and the effect of the new meal period
penalties, also were akin to underground regnlations and
intended to have general, industry-wide application. That
letter, written again by Locker, restates the views
articulated in his April letter and says that “nothing
observed [his and Lujan's on-site observations had]
cause[d DLSE] to question the analysis set forth in the
April 2, 200] letter.” Locker repeated DLSE's position
that it simply cannot be said that "ready-mix drivers can
never, or can always, meet the prerequisites for a lawful
on-duty meal period," That letter, like its predecessor,
was distributed to TWC and all of DLSE's [*%%*21]
attorneys. "A written statement of policy that an agency
ntends to apply generally, that is unrelated to a specific
case, and that predicts how the agency will decide future
cases is essentially legislative in nature even if it merely
interprets epplicable law." ( Tidewater, supra, 14 Cal. 4th
at pp. 574-575 [disapproving Bomo Enterprises, Inc. v.
Bradshaw (1995) 32 Cal App.4th 968 [38 Cal. Rpir. 2d
549, wrongly concluding that DLSE's interpretation of &
Wage Order, applied generally to a class of similar cases,
and which did not merely restate or summarize the
DLSE's prior decisions or advice letters, was not a
regulation within the meaning of the APA].)

This dispute is pivotal. Westside insists DLSE has
created a policy of general application to an entire
industry, based on incomplete information and without
affording parties directly affected by that policy notice or
an opportunity to comment on IDLSE's conclusions, or
the consequences of those conclusions. It remains 1o be
seen whether this is the case. Regardiess, Wesiside has
been improperly denied an opportunity to develop these
allegations and to attemnpt to demonstrate DLSE engaged
in unlawful rulemaking in violation [***22] of the APA,

and is wsing or intends to use the opinion letters at issue -

as part of a general enforcement policy regarding the
narrow circumstances in which employers might satisfy
the criteria to justify requiring their employees to take
on-duty meal [**726] periods under Wage Order 1. n3
For this reason alone, it was error to sustain the general
demurrers without leave to amend. n6

n5 Even DLSE's contention that there is no
policy of general application because the
applicability of the on-duty meal period
exemption must be made on a case-by-case, day-
by-day basis implies a policy intended to have
general, indostry-wide application. '

ng Our conclusion renders it unnecessary to
address Westside's remaining contentions that
DLSE's interpretation of the meal period
provisions of Wage Order 1 is arbitrary or
capricious, and that the term "nature of the work,"
as employed, is unconstifutionally vague.
Resolution of those issues hinges on an imitial
determination” as to the status and validity of.
DLSE's interpretation: If, after forther
proceedings, DLSE is found to have violated the
APA, those underground regulations, as well as
the interpretations contained therein, will be
invaiid. (Gov. Code, § § 11340, 11350, subd. (a);
Masonite Corp. v. Superior Court (1994) 25
Cal App.4th 1045, 1053-1054 [3]1 Cal. Rptr. 2d
173]; Tidewater, supra, 14 Cal 4th at pp. 576-
577 [interpretation contained in void
administrative regulation is entitled to no judicial
deference].) If no such violation is found, the trial
court will at least be in a better nformed factual
position to issue the appropriate declaration.

[***23] [*1329]

2. The question of whether IWC's adoption of the meal
period penally was an act in excess of its authority is
moot,

Westside alleges IWC acted in excess of its
regulatory authority in adopting a one-hour's pay penalty
for violation of the meal peried provisions of Wage
Order 1. DLSE and TWC contend this claim fails as a
matter of law because IWC's adoption of section 11,
subdivision (ID): (1) was not a "penalty" per se, but
merely an attempt to provide employers an incentive to
comply with the meal period provisions and avoid the
necessity to pay this "premjum;" (2) was lawfully

 adopted under its quasi-legislative authority; (3) was a -

valid interpretation and extension of certain provisions of
the Labor Code; and (4) was subsequently endorsed by
the Legislature and is no longer at issue.

(5) The final point is persuasive. The issue is moot.
Since January 2001, Wage Order 1's requirement for an
extra hour's pay for each day when employees are not
afforded uninterrupted 30-minute meal periods has been
enforced pursuant to Lab. Code, § 226.7, subd ().
Westside has not alleged, and does not claim it could
amend to allege, that it was ever threatened with or
subjectad to enforcement of the I'WC's penalty for
violation of Wage Order 1's meal period provisions
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during the three months in 2000 when that administrative
penalty was in effect (and presumably enforced or
enforceable by DLSE), but had not yet been endorsed by
the Legislature. Irrespective of the [WC's authority to
promulgate the meal peried provision penalty, the
Legislature has now spoken and made its position very
clear: employees entitled under IWC Wage Orders to
uninterropted meal and rest periods must be afforded
those breaks; employers who fail to provide them do so
at their financial peril. [*1330]

DISPOSITION

The order sustaining, without leave to amend, the
demurrers of DLSE and I'WC is affirmed only to the
extent the complaint raises the now-moot issne of the
TWC's awthority to promulgate a penalty for violation of
Wage Order 1. In all other respects, the order is reversed.
Each party shall bear its own costs on appeal.

Cooper, P. 1., and Rubin, J., concurred,
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PROOF OF SERVICE

Westside Concrete, Inc. v. Department of Industrial Relations
2™ District Court of Appeal No. B167037

I, Amber Worden, declare as follows:

I am over the age of 18 years and not a party to the within action. I am employed in the
County of San Diego, California, where the mailing occurs; and my business address is 605 “C”
Street, Suite 200, San Diego, California 92101-5305.

I further declare that I am readily familiar with the business’ practice for collection and
processing of correspondence for mailing with United States Postal Service; and that the
correspondence shall be deposited with United States Postal Service this same day in the ordinary
course of business.

On January 6, 2005, T caused to be served a copy of the foregoing document(s):

LETTER BRIEF RE: REQUEST FOR DEPUBLICATION
by placing a true copy of each document in a separate envelope addressed as follows:
SEE ATTACHED SERVICE LIST

I then caused service of each document in the manner described below:

[XX] BY MAIL: Iplaced each for deposit in the United States Postal Service this same day,
at my business address shown above, following ordinary business practices.

[ 1 BY FAX: I transmitted the foregoing document(s) by facsimile to the party identified
above by using the facsimile number indicated. Said transmission(s) were verified as
complete and without error.

{ ] BY UNITED PARCEL SERVICE: 1 placed each for deposit in the nearest
United Parcel Service drop box for pick up this same day and for “next day air™ deljvery.

[XX'] STATE: | declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct.

Executed January 6, 2005 at San Diego, California.

Amber Worden
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