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L INTRODUCTION

California Employment Lawyers Association (CELA) submits this
amicus curiae brief supporting the trial court decision. in favor of Plaintiffs and
Real Parties in Interest Robert Godinez, Indalecio Parra, and John Petersen.

The issue is the appropriate liability period for employers who fail ro
provide pay to employees for denied rest and meal periods pursuant to Labor
Code section 226.7,' Séctions 11 and 12 of the TWC wage orders, and the
UCL. |
II. SUMMARY OF ARGUMENT

But for an argument fabricated by employers as a desperate defense to
strict liability for failing to provide the hour’s pay owed to employees for
denied rest or meal periods, there would be no question that the liability period
is three years for obligations created By statute, extended to four years for

restitution claims under the UCL. The statute itself-Section 226.7—is plain and

-clear. ]t states that the employer owes an. “hour of pay” for each day an

employer fails to provide a rest or meal period required under an IWC wage

order. An employee s “pay” is his or her wages. The obligation to provide the

hour of pay would not exist but for the statute and wage order- pr0V131ons
requiring it. Therefore, a three-year statute of limitations applies.

Statutory wage and hour claims involve recovery per-iods forthree years
as liabilities created by statute Payment obhgatlons to employees arise either
by statute, by writien contract or by oral confract. "Employee have an
ownership right in pay owed them, giving rise to restitution claims carrying a

four-year liability period.

! CELA refers to Labor Code section 226.7 as “Section 226.7,” the
Industrial Welfare Commission as “IWC,” the Department of Industrial
Relations as “DIR,” the Division of Labor Standards Enforcement as

“DLSE,” and the Unfair Competition Law under Business & Professions

Code section 17200 et seq. as “UCL.” Unspecified section references areto
the Labor Code.




{ Y

Unable to offer a substantive defenseto years of continuous non-
compliance with this law, employers created a procedural contrivance to
truncate the Iiabilit%,r period from four years to one. Thus was hatched the

“penalty” theory

The argument goes like this. Even though Section 226.7 provides for
an hour of “pay” to the employee, not a penalty on the employer, courts should
nevertheless cut the liability period from four years to one because this pay
could be recast as “penalty” by applyiﬁg principles from non-labor cases.
Employers rest their entire defense on this siilgle bit of rhetoric, that the hour
of pay is a st_aﬁltory penalty on the employer masquerading as pay to the
employee. ' | | '

To make such a ruling, they ask the Court to do the following:

. ignore the rules of broad construction in favor of employees;
. 1g110re the plain meaning of the word “ pay’;
«  ignore the fact that the legislature knows how to call something

a “penalty,” spec:1ﬁca11y labeled other provisions of AB 2509
“pepalties,” but intentionally chose not to do so in Section
226.7; '

. ignore the fact that labor co.de penalty citations are assessed by
the Labor Commissioner and paid to the state, not employees;

. apply mapposﬂ:e principles from non-labor analysis that a

* statutory penalty” is created where the amount assessed has no
relation to actual damages;

. require the amount owed to be mathematically tied to the
amount of break time missed, ignoring the intangible,
unmeasurable damaige to health and Weifare for the fatigue from
working without breaks; '

. ignore the fact that the Jegislature set the hour of pay as the

measure of damage to the employee;

2




ignore the legislative history in which the “civil penalty”
(described as such) was removed and replaced with “an hour of
pay” described in Senate Floor analysis as “an hour of wages”;
determine that the legi_sle;ture had failed in setting out to rectify -
the problem of the right to rest and meal periods with no remedy
against employers who do not provide them;

ignore the broad definition of wages under the Labor Co'de; .
ignore the fact that the hour of pay is'self-enforbing and owed to
the employee immediately, rather than requiring an enforcement
action; _

ignore the fact that fhe legislature already created a penalty
against e-mployers‘ who fail to comply with rest and meal period
pay fequirements_ in Section 558;

ignore the fact that punitive damages may only be predicated on

actual damages and are appropriate for denied rest and meal

~periods;

ignore the fact that the DLSE is entitled to no deference because

it takes diametrically opposité positions on the wage vs. penalty

© 1ssue; and

ignore the traditional underpinnings for statutes of limitation.

Rather than doing all that, CELA suggeéts thatthe Court affirm the trial

~court.

IEX. ARGUMENT _ _
Section 226.7 and correspoﬁding Sections 11 and 12 ofthe wage orders

provide an'hour of pay for each day employées are denied rest or meal periods.

Any court examining these provisions would see nothing more than an

obligation to provide an hour of pay. There would be no questioﬁing whether

to classify the amount owed as wages, earnings, income, fees, penalties or

anything else. The language of the provisions speaks for itself. And the

.
ul
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liability for pay owed to employees is three yeais for labor law claims and four
years for UCL claims.

Creating a dispute where really none should exist, employers

manufactured a procedural defense built on an inapposite body of penalty law.

Since they were unquestionably (and often intentionally) not complying with

 the requirements to both provide breaks and pay when they didn’t, they could

not defend the substance of the claims against them. Instead, they fabricated
a theory designed to cut off a few years of 1iaBility by claiming tﬁat the hour
of pay is not really pay at all. The hour of pay, it is'-claimed, is completely
different. Even though it calls itself “pay” its real name 18 “penalty.”

For all the following réasons,' CELA réqucsté the Court apply a four-
year statute of limitations rather than accept the employers’ inapposite
argunients. |

A. STATUTES GOVERNING CONDITIONS OF

EMPLOYMENT ARE CONSTRUED BROADLY IN
- FAVOR OF EMPLOYEES. '

Any statutory interpretation mvolving émployee rights must follow:

powerfiil public policy liberally construing legislation regarding wages and
working conditions in favor of protecting employees. |

[tihe Legislature has declared that it is the public policy of
California ‘to vigorously enforce minimum labor standards in
order to ensure employees are not required or permitted to work
under substandard untawful conditions, and to protect employers
who cemply with the law from those who attempt to gain
competitive advantage at the expense of their workers by failing
to comply with minimum labor standards.’

(Lusardi Construction Co. v. Aubry (1992) 1 Cal.4th 976, 985 [quoting Labor

Code § 90.5, subd. (a)].)

MTn light of the remedial nature of the legislative enactments
authorizing the regulation of wages, hours and working
conditions for the protection and benefit of -employees, the
statutory provisions are to be liberally construed with an eye to

4
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promoting such protection.
(Ramirezv. Yosemite Water Co. (1999) 20 Cal.4th 785, 794, quoting Industrial
Welfare Com. v. Superior Court (1980) 27 Cal.3d 690, 702 (/WC v. Superior

Court).)

Indications are that the Supreme Couﬂ: would consider this broad public
policy protecting employee rights in construing the applicable liability period
for employer statutory wage and hour violations. In one of its most recent
opinions, the Supreme Court acknowledged that recognized public policy
considerations and liberal comstruction of the Act play a critical role in
analyzing the statute of limitations in employment cases arising under the Fair
Housing and Employment Act (FEI—IA).. The Court noted that “FEHA
advances the fundamental public policy of eliminating discrimination in the
workplace, and the provisions of the act are to be ﬁéﬁstrued broadly and
liberally in order to accomplish its purposes.” (Yanowitz v. L'Oreal USA., Inc.
(2005) 36 Cal4th 1028, 1054, f. 14.) The Court applied this policy to

assessing the statute of limitations:

Moreover, as we previously have stressed, the Iiberal
construction mandated by the FEHA extends to interpretations
of the FEHAs statute of limitations: “In order to carry out the
purpose of the FEHA to safeguard the employee’s right to hold
employment without experiencing discrimination, the
Jimitations period set out in the FEHA should be interpreted so
as to promote the resolution of potentially meritorious claims on
the merits.” :

- (Id. at 1058 fn. 17; [quoting Richards v. CH2M Hill Inc. (2001) 26 Cal.4th

798, 8191.)

Public policy prorécting workers has primacy -in guiding  this
proceeding. Specifically, remedial legislation protecting workers rights to pay
for denied rest and meal periods infomis.the applicable liability period, not the
health and welfare of businesses that fail to comply with California law.

5




Meal period requirements date back to 1916, rest periods to 1932.
(California Manufaéturers Ass'n v. Industrial Welfare Conm. (1980)' 109
Cal.App.3d 95, 114-115.) In IWC v. Superior Court, the Supreme Court
specifically found that rest and meal fequirements in the wage orders (those
requiring them but not at that time providing a remedy for non-compliance)
concern the “heﬁlth and welfare” of employees. The Court found these
requirements were not superseded or preempted by Cal/OSHA provisions, in
light of public policy to protect workers:

Finally, the interpretation of the statute urged by the IWC is

sustained by the general principle of statutory interpretation,

noted at the outset of this opinion, that remedial legislation of

this nature is to be liberally construed in favor of accomplishing

the principal objective of the legislation, i.e., protecting workers.

Under the employers' interpretation of the statute, employees

‘would be deprived of the benefits of health- and safety-related
regulations of the TWC even though Cal/OSHA had not yet
“acted on the subject to protect the workers' interests. Such a
construction is clearly at odds with the remedial purpose of the

entire statutory framework. '

(IWC v. Superior Court, supra, 27 Cal.3d at 724.) The revised rest and meal
provisions include the employee remedy for unprovided breaks and camry a
SllI]llaI‘ remedial component as part of the statntory scheme.

Section 226.7 was enacted to codify IWC wage order prov131ons
promulgated ‘as a response to a growmg problem of non-compliance by \
employers with rest and meal period requlrements (See IWC Statement as 0
the Basis to 2000 amendments to Sections 11 and 12 of Wage Orders 1-15,
Bxhibit 1 to Motion for Judicial Notice [MIN].) .

Section 226.7 thus provides an obligation “created by statute,” which
is govérned by the three-year statute of limitations. (Code Civ. Proc. § 338,
subd. (a).)

- An obligation is created by statute for purposes of applying the
three-year statute of limitations if the liability would not exist
but for the statute, and the obligation is created by law in the.
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absence of an agreement. The action must be of a type that did

not exist at common law . . . An action to enforce that obligation

is governed by the three-year statute of limitations.
(Aubry . Goldhor (19388) 201 Cal.App.3d 399, 404 [intémal citations
omitted].) | | | o

Wage and hour actions for minimum wages, overtime, vacation pay,
Isp_lit shift premium and minimum reporting pay are all based on obligations
arising by statute or regulation subject to a three-year limitations peﬁod. The
hour of pay for denied breaks operates identically.

The hour of pay for working during or without rest or meal periods is
a premium similar to overtime “premium” or “penalty” pay. The IWC’s
“purpose in imposing penalty pay for overtime [recoverable for three-years]

. is to foster the health and welfare of employees.” (Keyes Motors, Inc. v.

Division of Labor Standards Enforcement (1987) 197 Ca_l.App.?)d 557,562)

The purpose of premium pay for overtime hours is to “regulate
maximum hours consistent with the health and welfare of
employees’ covered by the order . . . it is crucial for their health
and safety and for the quality of the crucial work they are
performing that they not-be overtired.

(d. at 564.)

The same reasoning applies to rest and meal periods. The i‘equirement
for these bréaks is to create working conditions in Which health and welfare of
employees is promoted By ensuring they are sufficiently rested and nourished
to perform their work. |

A three-year recovery period for rest or meal period violations: is
consistent with the goal of protecting the health and welfare of employees.
Limiting employer liability to one year promotes the interests of non;
complying employers over the protection Iof employees. )

. As amatter of common sense, the goal of protecting employees is only

served by permitting them to recover for amounts owed for three years of rest
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and meal period violations. The countervailing concern is Whether the
employer’s exposure should be reduced and it granted limited
liability—essentially a free ride—for two years of violations. The result would
be a terrible disincentive for employers to ensure they brovide rest énd meal
periods to employees. An employer would be better served by opting to
understaff its facility and forego providing breaks until an employee brought
suit. Such misconduct would benefit employers through lower overhead and
increased employee hours worked over two years at the expense of employees
- deprived of amounts owed for rest and meal period pay during the period. The
legislature cannot have intended such a highly prejudiéial resuit. |

Requiring employers to provide minimum rest and meai breaks is the
law of California. There is no reason that workers who, through fear or
’ ‘intimidation, fail to register formal complaints should lése compensation and
be limited to only the most recent year of such harm. '

These laws were created to protect people such as strugglmg garment
| workers, factory workers, field workers, office workers, bus drivers, restaurant
and hotel employees, and retail employees. Employers offer no reason
whatsoever Why.they-should be absolved of Hability, other than calling the
hour of pay a “penalty.” But one cannot simply conflate inapposife principles
of non-labor statutory penalties with labor code employee protections as a
~ basis for evading responsibility for continuously violating the law.

Simply put, ‘callirklg the hour of pay a ""peﬁalty” to protect businesses
from their own culpable acts would contravene iaublic policy. Our system
deelﬁs he health and welfare of the employees paramount over the business
interests of the employer. | | o _

Ifthe Court were not construing an obligation created by statute broadly
in favor of employees, it might be éppropriate to borrow pl'iﬂciplés from an
inapposite body of non-employment penalty law to re-characterize the

language of Section 226.7. 1t is definitely not appropriate here.
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Thus, broadly construing Section -226.7, the hour of pay constitutes a
wage liability created by statute subject to a three year recovery period under
Code-of Civil Procedure section 338, subdivision (a).” |

B. “PAY” MEANS “PAY,” NOT PENALTIES

Construing Section 226.7 is the quickest and most definitive way of

‘establishing that the hour of pay is a wage subject to a three-year liability

period for non-payment. Subsection (a) states that “no employer shall require
any employee to work” during a rest or meal period. Subsection (b) then
provides the remedy of an hour’s pay for employees who must work through
rest or meal pBl’lOdS “Pay” for “working” is wages. |

Further grammatical parsing provides further support. Under Seenon |
'2_2_6 .7, “the employer_shall pay [verd] the employee one additional hour of pay
[noun).” CELA is confident that the Court can go to any dictionary or

thesaurus ever published and will never find the word “penalty” among any of

the terms listed for the noun “pay.” It will find words like “earnings,”

3L

“remuneration,” “salary,” and “wages.”

- Employers refuse to abide by dictionary definitions and common usage.
To employers, “pay” means “penalty” if it helps the employer save on damage
awards. Pushing, pounding, and squeezing definitions of square “penalties” to
fit them into the round hole of “pay,” employers have attempted to recast rest
and meal period pay as eomething it 1s not. Penalﬁes are an entirely separate

concept.

? The statute of limitations may also be based on oral (two years) or -
written (four years) contract. All employees work undeér agreement; either
express or oral, and that contract is deemed to include all provisions of
existing law. (Lockheed Aircraft Corp. v. Superior Court of Los Angeles
County (1946) 28 Cal.2d 481, 486 [“The contract of employment must be
held to have been made in the light of, and to have incorporated, the -
provisions of existing law™].) Thus, the obligaticn to pay the hour of pay is
a matter of contract subject to the correspondmg statute of limitations.
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[

When an employer is subject to liability for statutory penalties, the
Labor Commissioner is empowered to issue a penalty citation. The amount
owed is paid to the State. (See, e.g., Labor Code §210, 558.) |

The' exceptions are statutes specifically assessing “penalties” and
providing payment directly to the employee. These include Waiﬁng timer
penalty wages under Section 203 and record-keeping penalties under Sectiori
226. Beginning January 1, 2004, employees may sue to retain 25% of other
Labor Code penalties under the Private Attorney General Act (PAGA).

The ‘IEgislatuxe knows how to call something a penalty. Penalties are
uniformly called “penalties.” And when the legislafure enacted AB 25 69, the
bill including Section 226.7, it concmréntly enacted Section 226. That section
provides for “penalties” and the legislature described them as such. It must be
inferred that leglslators knew not to call Section 226 7 pay penaltles because
they intended them not to be penalties.

Continuing their efforts to transmute “pay” into “penaltics,” employers
argue that the hour of pay “functions” as a penalty. Actually, that’s false.

 Where an employer has an affirmative Obligation to pay the sum owed.

and an employee need not bring an action to enforce the obligation because it

' is self-operational, then the hour of pay does not function as a penalty. This is

because the rlght to penalty sums does not accrue or vest until it has been

. -enforced. (See Ander. son v. Byrnes (1898) 122 Cal. 272, 274 ["no person has

avested rightin an unenforced penalty”]; Jones v. Shore's Ex'r (1816) 14 U.S.
462, 474: [4 L.EA.2d 136, 1 Wheat 462] [“The court are clearly of opinion,
that the -right of the collector to forfeitures in rem attaches on seizure, and to
personal penalties on suits brought, and in each case it is ascertained and
consummated by the Judgment”] ) In other words, an employee would not be
pa.ld the hour of pay for breaks violations but must act affirmatively to enforce

- the violation in order to be paid.

But the hour of pay is owed when it is incurred.
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The language of Section 226.7 provides that the employer has an
affirmative obligation to pay the employee. It does not envision the necessity
of an enforcement action by the employee.

| Section 226.7(b) provides:

If an employer fails to provide an employee a meal period or
‘rest period in accordance with an applicable order of the
Industrial Welfare Commission, the employer shall pay the
‘employee one additional hour of pay at the employee’s regular
rate of compensation for each work day that the meal or rest

period is not provided. :

This section sets up an immediate paj,flﬁent obligation. If an employer
fails to provide any rest er meal period required, “the employer shall pay the
employee” an. additional hour of pay for that workday. The mntent 1s that an
employer owes the hour ef pay when the emp_loyee misses the rest or meal
period and must include payment for each work day the breaks are miprovided
'in the next pay check. As with overtime, minimum wage, and other payment
obligations, employees do not need to bring claims against employers to
- receive these amounts owing. _ |

An example of a pay check prov1dmg pay at the employee sregular rate'
of $20.20 per hour for seven missed meal penods during the preceding two—
week period is'. provided as MJIN Exhibit 2. An example of a eompaﬁy’s
instructions provided to store managers -discussing rest and meal period
guidelines also demonstrates that the hour of pay is owed to the employee
when it is incurred and is intended to be self—operating. (See Exhibit 3 to MIN
[“F or each workday you fail to provide an employee a meal break as required,
you owe the employee one additional hour of pay at the employee’s regular
rate”].) | .

This intended operation of Section 226.7 thus indicates that the
employee has an immediate possessory right, and ownership inferest, in the
funds owed. | | |

Supreme Court auﬂ1011ty holds that the right to rest1tut10n hinges on

11




either the return of monies improperly held or restoration of sums in .which a
party has an ownership interest. (Cortez v. Purolator Air Filtration Products
Co. (2000) 23 Cal.4th 163, 177-178 [“Cortez]; Korea Supply Co. v. Lockheed
- Martin Co. (2003) 29 Cal.4th 1134, 1144 [“Korea Supply”]. )

In the sunplest sense, if the employer fails to pay the hour of pay, the =
employee is entitled to a claim. for backpay. Claims ‘for backpay are
restitutionary payable under the Court’s équitable pow_er in a UCL action.
(Cortez, supra, 23 Cal.4th at'177-178.) _

Key language d;ﬁning restitution appears in Cortez:

The concept of restoration or restitution, as used in the UCL, is
not limited only to the return of money or property that was
once in the possession of that person. The commonly understood
meaning of "restore" includes a return of property to a person
from whom it was acquired (see Webster's New Internat. Dict.
(2d ed. 1958) p. 2125), but earned wages that are due and -
payable pursuant to section 200 et seq. of the Labor Code are as
much the property of the employee who has given his or her
labor to the employer in exchange for that property as 18
property a person surrenders through an unfair business practice.
An order that earned wages be paid is therefore a restitutionary
remedy authonzed by the UCL

(Cortez , Supra, 23 Cal.4th 178; see, also, Loehr v. Ventura County Community
College Dist. (1983) 147 Cal.App.3d 1071, 1080 ["Earned but unpaid salary .
~Or wages are {rested property rights, claims for which may not be properly .
characterized as actions for monetary damages"}; Walnut Creek Manorv. Fair
Employment & Housing Com. (1991) 54 Cal.3d 245, 263 [restitutionary
awards encompass quantifiable sums one person owes to anothér].) |
The key to restitution is restoring mbney or in‘loperty to someone with

an “ownership interest.” (Kraus v. Trinity Management Services (2000) 23
Cal4th 116, 126-127; Korea Supply, supra, 29 Cal.4th at 1148 [unfairly
obtained ploﬁts recoverable only “to the extent that these profits represent -

monies given to the defendant or benefits in which the plaintiff has an
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ownership interest™].) A “vested interest” qualifies. (/d. at 1149 [“restitution
is broad enough to allow a plaintiff to recover money or broperty in which he
or she has a vested interest”).) .

One of the primary arguments advanced | by Defendant and its |
supporting amici is that the hour of pay functions as a pe_nélty though not
" denominated as such in Section 226.7. However, if an employer has an
afﬁrmativé obligation to pay ﬂie sum owed the hour and an employee need not
bring an action to enforce the obligation because it is self-operational, then the _
‘hour of pay does not function as a penalty. This is because the right to penalty
sums does not acéms or vest until it has been enforced. (See Anderson v.
" Byrnes (1898) 122 Cal. 272, 274 [“no person has a vested right in an
unenforced penalty”]; Jones v. Shoreﬁ Ex’r (1816) 14 U.S. 462, 476; 4
1..Ed.2d 136, 1 Wheat 462 [“The court are cléarly.of opinion, that the right of
the collector to forfeitures in rem attaches on seizure, andto pérs onal penalties
on suits brought, and in each case it is ascertained and consummated by the
judgment”].) _ | | ,

| Korea Suppbz, though stating general restitution principles, is actually
- inapposite. The Court held nbnrestimtionazy disgorgement of potential profits
under a contract awarded to a higher bidder not recoverable under the UCL.
“Unlike Cortez, then, the monetary relief requested by K.5C does not represeﬁt _
a qualitiﬁable sum owed by defendants to plaintiff. Instead, it is a contingent
cxpectancjr of payinent from a third party.” (Korea Supply, supra, 29 Cal.4th
at 1150.) By contrast here, the hour of pay is an easily quantifiable sum owed
Hy the employer to the emplo_yée and not an attenuated expectarncy.

To avoid the conclusion that the hour of pay is subj e.ct to equitablé
restitution, employers argue that there is no vested right in a penalty. This is
circular reasoning: “there is no vested right in a penalty so fhere is no vested
right in the hour of pay.” But functionally, that is not how the hour of pay
operates. It is owed by the employer, who “shall pay the"employee'.” The
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employee has an immediate possessory ownership interest in the sum and is
not required to initiate litigation to enforce the violation. Thus, the opposite

reasoning is appropriate: because the hour of pay is owed immediately and

. thereby creates an ownership interest on the employee, it is not a penalty.

Accepting the employers’ arguments requires a finding that the
legislature, in stating “the employer shall pay the employee . . . for each work
day,” intended instead that the employer is merely “subj ect 16” the obligation
to pay and pays only if the employee brings suit. Aside from defying common
sense, this statutory construction would not result in a very efficient -or

effective deterrent or disincentive. Employers would feel much safer aboutnot

providing rest or meal periods knowing that their ~obligation to pay requires

employees to sue them. Many currently-employed workers hkely would fore 20
pursuing claims in the face of retaliation or discomfort in the Wo1kp1ace._

The better analysis—and more likely legislative intent—is that the hour
of pay is “self-enforcing,” thereby vesting an OWnership interest in the -
employee when  incurred due to an employer s failure to pay, and
differentiating it from a penalty

This conclusion finds support in the TWC regulatory history. _

In its final version, AB 2509 enacted the hour of pay provision te match
that adopted by the IWC in wage orders 1-13, 15, and 17 at the June 30, 2000
bearing. (Industrial Wage Commission Public Hearing Transcript, MIN

- Exhibit4.) The Uanscnpt of this hearing shows the TWC intended the hour of

pay to ﬁmctmn as a retrospective “remedy” to the employee beyond the
existing right to prospectwely enjoin comphance. Also, the IWC envisioned
an affirmative obligation on an employer to pay the employee one hour “on
any day” that an employer does not provide a rest or meal period.

The cntlcal language is as follows:

This is a rather -- a relatively small issue, but I think a
significant one, and that is we received testimony that despite
the fact that employees are entitled to a meal period or rest
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period, that there really is no incentive as we establish it, for

: example, in overtime or other areas, for employers to ensure

= ' that people are given their rights to a meal period and rest
period. At this point, if they are not giving a meal period or

rest period, the only remedy is an injunction against the

employer or — saying they must give them. And what I

wanted to do, and I’d to sort of amend the 1anguage that’s in

there to make it clearer, that what it would require is that en any

day that an employer does not provide 2 meal period or rest

period in accordance with our regulations, that it shall pay

the employee one hour -- one additional hour of pay at the

employee’s regular rate of compensation for each workday that

| _ the meal or rest period is not provided. I believe that this will
' ensure that people do get proper meal periods and rest periods.

(/d. at 25 [emphasis added].)
-~ The IWC thus states that the hour of pay was provided to correct the
" ‘problem that the only “remedy” for an employee was an injunction, indicating
that the hour of pay was intended to be an add1t10nal compensatory remedy for .

the employee not an employer penalty.

L

. Then Commissioner Broad continues the analogy to overtime:

The employer who, under our regulations, lawfully establishes
an on-duty meal period would not be affected if the employee
then takes the on-duty meal period. This is an employer who
says, “You do not get lunch today, you do not get your rest
~ ‘break, you must work now.” That is -- that is the mtent. Let me
- respond, if I may. Clearly, I don’t intend this to be an hour -
counted towards hours worked any more than the overtime
penalty. And, of course, the courts have long construed overtime
as a penalty, in effect, on employers for working people more
than ful} -- you know, that is how it’s been construed, as more
than the -- the daﬂy normal Workday It is viewed as a penalty
and a disincentive in order to encourage employers not to. So,
it is in the same authority that we provide overtime pay that we
@ " provide this extra hour of pay. '

(/d. at 30.)
This comment suggests ‘rhat the TWC mtended the hour of pay to

Lo

1)

* function as a continuing obllgatlon, operating prospectively to require an
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employerto pay the hour of iaay each time a day goes by in which an employee
is not provided a rest or meal period. The fact that there is a discussion as to
whether the hour of pay will be counted towards the day’s hours worked for
purposes of an employee’s entitlement to overtime for working over eight
hours underscores the intention that the employer’s obligation would be
affirmative and continuing. There would be no need to discuss this issue if an
employee were required to bring an enforcemént 'a.ctioln looking backward in
time unless for some reason it was coﬁtemplated that the employee could re-
canstruct the hours worked that day and also make a claim for overtime. That
would be stretching the analysis far beydnd what was likely considered bythe
IWC. : : | |

Commissioﬁer Broad analo gizes the need for an incentive to provide the
hour of pay similar to that provided for overtime. Both rémedies .a.re self-
enforcing. | | |

Along with providing the hour of pay requirement, the other remedies
provided under the wage orders are similarly self-enforcing.

The IWC began promulgating wage orders governing wages,l hours, and - |
working conditions in 1916. (IC v. Superior Court, supra, 27 Cal. 3d at 700).
The seventeen orders appear at 8 Cal.Code Regs. sections 11010 et seq. '

It is well known that the original intenf of these provisioins was to
protect women and minors. (/I Cv. Superior Court, supra, 27 Cal.3d at 700.)
In the early 1970's, the ldg_islature expanded the IWC’s jurisdiction to mclude
all employees. (Zd. at pp. 700-701, citing Stats. 1972, ch. 1122, §§ 2-6, pp.
2153-2155; Stats. 1973, ch. 1007, §§ 1.5-4, pp. 2002-2003 .) The ‘Supreme
Court has consistently upheld the IWC’s constitutional and statufory authority
to create the wage orders. (See Kerr’s Catering Service v Deparﬁneﬁt of
Industrial Relations (1962) 57 Cal.2d3 19,325, 1WC. Superior Court, supra,
27 Cal.3d at pp. 725-729; Ramirez v. Yosemite Wa_ter.Conwany, Inc.; supra,
20 Cal.4th at pp. 799-800; Morillion v. Royal Packing Co. (2000) 22 Cal.4th
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575; Cuadrav. Millan (1988) 17 Cal.4th 855, 858, disapproved in part on
different grounds in Samuels v. Mix (1999) 22 Cal.4th 1, 16.)
The current wage orders have been in effect in essentially the same
form since the last major revisions in 2000. They contain multiple minimum
“employer payment obligations, including provisions establishing overtime
premium pay requirements and exemptions (Sec. 3), minimum wages and split
shift premiums (Séc. 4), minimum reporting pay requirements (Sec. 5), rest |
and meal period pay (Sec. 11 and 12), as well as prohibitions against
"deductions for cash shortéges and breakage (Sec. 8), requirements that
employers bear the expense of furnishing and maintaining required uniforms
(Sec. 9), maximum lodging and meal charge credifs against rrummum wage
(Sec. '10), as well as other non-monetary provisions governing working
conditions. (See, e.g., Wage Order 1-2001, M.TN- Exhibit 5.) These provisions
are all mandatory minimum reqmrements
_ All of the provisions In the wage orders are “self-enforcing.” That is,
employers are obligated to post the orders i in the workplace (Sec. 22) and
follow their terms. As with rest and meal period pay, an employee is not
required to-initiate an enforcement proceeding to receive nummum Wagles,'
~ overtime, split-shift-premivms,’ reporting pay, or any other requirement under
the wage orders. As an examplé, overtime requirernents were ‘historically
founded solely upon the IWC orders until 1999 the Legislature enacted AB 60,
whichrestored daily overtime aftera period in which the wage ordérsprovided
only‘ weekly overtime and codified the basic overtime requirements. (See
-Labor Code §§ 510-511, 515, 1198, and section 3 of IWC wage orders 1-17.) |

Rest and meal period pay under Sections 11 and 12 of the WagB order

? For example, See MJN Exhibit 3, a company directive to managers
advising them that the employee must receive one hour’s pay for split
shifts. _
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function similar to split shift premiums and reporting pay obligations.* The
fact that none of these items counts toward daily hours worked for purposes
of enﬁﬂement to overtime does not define them as penalties. T.he intention is
that the employer provide these minimum obligations without emiﬁloyee
enforcement proceedings, functioning as compensation. Rest and meal period
| pay functions identically and so may also be fairly classified as compensation.
Tomlinson v. Indymac Bank F.S.B. (C.D. Cal. 2005) 359 F.Supp.2d 891
(T omlﬁwon) found that claims under Section 226.7 are restitutionary, thus
subject to the longer liabilify period. The court did not buy into the employer
argument that the hour of pay is a penalty. The Court based its ruling on the

broad definition of wages under the Labor Code’ and the analogy of rest and

*In Kerr’s, supra, 57 Cal.2d at 330, the Supreme Court upheld these
provisions as within the IWC authority to promulgate regulations “affecting
~ wages.” ([bid.) The Supreme Court did not analyze whether split-shift

premiums and minimum reporting pay constitute “wages” under Section
200. - -

5 Labor Code section. 200 provides: “As used in this arficle: (a)
"Wages" includes all amounts for labor performed by employees of every
description, whether the amount is fixed or ascertained by the standard of
time, task, piece, commission basis, or other method of calculation.” Courts
construe this section broadly. “Wages” includes compensation measured by
any standard (Ware v. Merrill Lynch, Pierce, Fenner & Smith, Inc. (1972)
24 Cal.App.3d 35, 44) without regard to the manner in which such
compensation is computed. (Jn re Hollingsworth s Estate (1940) 37
Cal.App.2d 432, 436.) This includes “periodic monetary earnings” plus all
other benefits. (W ise v. Southern Pac. Co. (1970) 1 Cal.3d 600, 607; Hunter
v. Ryan (1930) 109 Cal.App. 736, 738 [bonuses]; People v. Alves (1957)
155 Cal.App.2d Supp. 870, 872 [health plan payments]; Foremost Dairies
v. Industrial Acc. Com. (1965) 237 Cal.App.2d 560, 580 [insurance
- premiums]; (People v. Dennis (1967) 253 Cal.App.2d Supp. 1075, 1077
[unemployment insurance fund payments]; Hunter v. Sparling (1948) 87
Cal.App.2d 711, 725 [pension payments].) Demonstrating the broad sweep
of employee remuneration classified as “wages,” Section 200 even includes -
payments for uniform expenses as wages. (Department of Industrial
Relations v. UI Video Stores, Inc. (1997) 55 Cal.App.4th 1084, 1091.)
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meal period pay to overtime:

The Court agrees with Plaintiffs that payments under Section
226.7 are restitutionary because they are akin to payment of
overtime wages to.an employee; both are ‘¢amed’ wages and
thus recoverable under the UCL... Just as an understaffed
company may make the conscious decision to pay its employees
time and a half to work overtime, the same understaffed
company also can decide to have its employees forego their
meal and rest breaks if it compensates them at a higher rate. In
both instances, the employee eams the higher wage by working
additional time. .

(Tomlinson, supra, 359 F.Supp.2d at 896.)
Tomlinson also states:

Indymac argues that the remedy for meal break VlOlatIO]lS isa
penalty because employees are only entitied to a half-hour meal
‘break, but the remedy under section 226.7 is a ‘punitive full

hour’. . . The Court agrees with Plaintiffs that payments under .

Section 226.7 are restitutionary . . . The minor potential
variability in relation to time worked does not undermine the

basic concept of paying workers a premium for time worked -
~without a meal break or rest breaks.

Moreover, the Court notes that its conclusmn is consistent w1th |
the Labor Code’s definition of ‘wages’, which is ‘all amounts
for labor performed by employees.’ [citations omitted]. Under
Section 226.7, the employees paid an amount (equal to.one hour
of regular pay) for labor performed during his meal break or rest
period. For these reasons, the Court finds that an employee
earns the additional, hour of pay when e is not given a meal
break or rest period. An award under Section 226.7 thus is
restitionary and may be recovered under the UCL.. . . .

(Id. at 896 [emphasis added].) That reasoning applies directly to this case.
Employers argue that the hour of pay does not constitute wages under

~ Section 200 because it is purportedly not paid “for labor performed.” But the
cases interpreting Section 200 are not so strict. They find that any
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compensation provided to employees constitutes wages. (See footnote
ante.) One could argue that paying employee health insurance premiums is not
directly tied to specific hours of “laber performed.” But it is stili wages. (/d.)
The point is that sums paid to employees in connection with their working
conditions are construed as wages. |

C. HARMONIZING THE STATUTORY SCHEME
SUPPORTS A FINDING THAT SECTION 226.7
PROVIDES A COMPENSATORY REMEDY.

This gravamen .of the action dictates the applicable statute of
 limitations. |

To determine the statute of limitations which applies to a cause
of action it is necessary to identify the nature of the cause of
action, i.e., the 'gravamen' of the cause of action. [Citations.]
'TThe nature of the right sued upon and not the form of action
nor the relief demanded determines the applicability of the
statute of limitations under our code.' {Citation.]"

(Hensler v. City of Glendale (1994) 8 Cal.4th 1, 22-23.) |

Thus, the relief provided under Section 226.7, whether characterized as
gompenéatory or penal, is not determinative; the nature of the right sued upon
dic;tates the statute of limitations. The gravarmen of the action for rest and meal
period pay under Sectioﬁ 226.7 is to compel employer compliance to pay an
employee who was not provided breaks mandated by the IWC and notpaid'the :
hour of pay owed. Therefore, the action is a liability created by statute,
governed by Code of Ci\}il Procedure section 338, subdivision (a). (Sée People
ex rel. Department of Conservation v. Triplett (1996) 48 Cal. App.4th 233,251
‘[gravamen of action challenging assessor’s valuation was to cofnpel
compliance with re-assessment statute, governed by Code of Civil Procedure
section 338, subdivision (a)].) _

Recently, the Supreme Court examined statutes of limitation for certain
employee claims in Coachella Valley Mosquito and Vector Control Districtv.
Califomia Public Employment Relations Bd. (2005) 35 .Cai.4ﬂ1 1072
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(Coachella Valley). Becauée, as here, there was no specific discussion of the
statute of limitations in the legislative history, the’ Court based-its ruling on
examining the entire statutory scheme: “perhaps most importantly, we do not
construe statutes in is 01&tion; réu:her, we construe ’every statute with reference
| to the whole system of law of which it is a part, so that all may be harmonized
and anomalies avoided.” (/d. at 1089 [citing In re Marriagé of Harris (2004)
34 Cal.4th 210, 222; Mejia v. Reed (2003) 31 Cal.4th 657, 663].)
Coachella Valley involved a public employees union claim of
- discrimination against a school district. The union 'brough_t an administrative
unfair practice charge under the Government Code Meyers-Milias-Brown Act
(MMBA) with the Pubhc Employment Relations Board (PERB) PERB argued
for a three-year statute of limitations for labor claims,
The Supreme Court noted authonty finding, in non—MMBA cases, all
. statutory labor law claims governed by three-year statute of limitations under
Code of Civil Procedure section 338, subdivision (a): “the Court of Appeal in
~ Giffinv. United Transportation Union (1987) 190 Cal.App.3d 1359, 1365 had .
- held that three years was the statute of limitations for an alleged violati_oh of
a state labor law.” (Coachella Valley, supra, 35 Ca1.4th at pp. 1077, 1084,

1088.) However, harmonizing the entire statutory scheme produced a different

S The holding in Giffin v. United Transportation Union, supra, 190
Cal.App.3d at 1365 was not as quite as broad one might interpret the
Supreme Court’s description. CELA has not located cases finding other
than a three-year statute of limitations for violations of state labor law
involving payments to employees. There is a reference in State Comp. Ins. -
Fund v. Workers Comp. Appeals Board (1998) 18 Cal.4th 1029 (noting that
the 10% penalty an employer pays to an employee whose workers
compensation benefits are unreasonably delayed falls constitutes a penalty
but no mention of the statute of limitations). In Cuadra, supra, 17 Cal.4th at
870, the Supreme Court in dicta adopted the posmon advanced by the Labor
- Commissioner that all amounts employees recover in administrative
proceedings before the Commissioner are recoverable for “four years fora
claim on a written contract, two years for a claim on an oral contract, and .
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result. The statutory scheme had previously provided judicial jurisdiction for
MMBA charges, which were governed by a three-year statute of limitations.
The legislature subsequently vested ju:riédiction in PERB. “By changing the
forum--vesting an administrative agency '(th,e PERB) rather than the courts
with initia] jurisdiction over MMBA charges--the Legislature abrogated the
three—year statute of l[imitations under section 338(a), and we assume that this
- abrogation was intentional and not inadvertent.” (/d. at 33.) Thus, the Court
found that a different statute of limitations applied to administrative
proceedmgs under the MMBA. (/d. at pp. 37.38. ) It determined not to apply
the three-year hmitations period generally applicable to labor claims, as the
spemﬁc claim mvolved an administrative proceeding with a six-month filing
deadline. ‘

Applying that sfandard here, and harmonizing the various statutes
affecting rest and meal period violations, the hour of pay owed under Section
226.7 is an obligation created by statute other than a penalfy. The following is
- the relevant chronology: |
1. The IWC promulgated rest and meal period requirements in 1947 and
’ 1932, respectiveiy, These provisions, calling for paid 10-minute rest

periods for every four hours worked and an uﬁpaidSO—minute meal

| period for work periods exceeding five hours, have not changed. The

Labor Code provided no specific compensatory remedy for the

employee or penalty on the employer for nQn-compiiancc with Sections

11 and 12 of the wage ordér's; however, the Wage orders referenced

Section 1199 providing for misdemeanor fines for violations of any'

provision of an IWC order (See Wage Order 5, Section 20, MIN

Exhibit 5 [which now includes additional penalty language taken

three years for a claim on a statutory liability.” (Cuadra v. Millan, supra, 17
Cal.4th at 866.) .
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directly from Labor Code section 55 &1);

2. In 1999, the législatm'e enacted Labor Code section 558 as part of AB
60 (effective January 1,2000), which establishes civil penaltiesTagainst
employers who violate any provision of an Industrial Welfare
Commission (IWC) wage order in tﬁe améunt of §50 per “underpaid”
employee per pay period for the first violation and 3 100 for subsequent
violations. At the time, only the Labor Commissioner had standing to
bn'jlg actions to enforce these penalties, and Labor Code section 558
(a)(3) pfovidcd that wages collécted along with penalties would be paid

over to the employee; - _

3. | On June 30, 2000, the IWC adopted the hdur of pay remedy for

| violations of rest and meal period requirements, effective October 1,
2000 (See MIN Exhibit 4; MIN Exchibit 5, p.1);
4 As of the adoption of the hour of pay provision, Section 558 civil

underpayment penalties® applied to violations of the wage order rest

! M1sdemeanor criminal penalties for vlolanons of the wage orders

a]ready existed under Labor Code section 1199

¥ The subsequent adoption of the hour of pay remedy by the IWC
explains why the Department of Industrial Relations Enrolled Bill Report,
dated prior to the date the wage orders were revised to add the hour of pay,
states that Labor Code section 558 penalties do not apply to meal period
claims. Since the legislative history reflects that the legislature adopted the
TWC’s hour of pay remedy, it is assumed under principles of statutory
construction that the legislature was aware that Labor Code section 558
penalties applied to violations of the hour of pay requirement under new -
Sections 11 and 12 of the wage orders. (MJN Exhibit &, Enrolled Bill -
Report, September 13, 2000) The DLSE issued an interpretative
memorandum of AB 60, with the proviso that its issuance predated the
adoption of the IWC Intemn Wage Order, and that wage order provisions -
would prevail over any inconsistent analysis in the memorandum. (MJN
Exhibit 7, December 23, 1999 Memorandum.) DLSE’s analysis concluded

- that Section 558 penaltles did not apply to rest and meal period violations
- because the penalties only were payable to “underpaid” employees. With

the addition of the hour of pay provision to the wage orders and Labor Code
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and meal period payment réquirements.; .

5. In 2000, the legislature enacted Section 226.7 as part of AB 2509,
effective January 1, 2001°, _ ‘

6. AB 2509 also enacted Section 226 providing specifically designated
employer “penalties” for record-keeping violations providing the
greater of either “actual -damages” (such as any benefits lost) or a
“penalty” of $50 for the first violation and $100 for succeeding
violations; and ‘ o |

7. In 2003, the Jegislature enacted SB 796 (the Private Attorney General
Statute (PAGA)), which provided employees a private right of action
to sue for penalties under the Lab,or Code, 25% of which is retained by
the employee with the remainder being paid to the state. 7 |

- Harmonizing these provisions, the .legislativé intent is to provide a
compensatory remedy for employees (an hour of pay, covered by a three-year
liability period} and a penalty against employers ($50 for initial and $100 for

subsequent violations, covered by a one-year liability period). If the employer

in 2000 and 2001, respectively, employees denied rest or meal period pajf
are “underpaid,” hence Section 558 penalties obtain. |

9The_' législative history has been comprehensively briefed by
Plaintiffs and their amici, and CELA notes only certain highlights. When
the Senate removed the penalty, it replaced it with an hour of “wages.”

- (MIN Exhibit 8, p. 4) Subsequently, however, the Assembly referred to

replacing the prior penalty with “the lower penalty amounts adopted by the

CTWC.” (MIN Exhibit 9, p. 2.) The IWC had referred to the “penalty” in the

same nature, however, as what it called the “overtime penalty,” which is
subject to restitution claims. (MJN, Exhibit 4 p. 30 ). A DIR Enrolled Bill -
Report dated September 13, 2000 observed that an employee’s only

~ previous recourse was an action for injunctive relief to compel prospective

compliance with the law. Its statement “of course, an injunction does

~ nothing to remedy past noncompliance” indicates that Section 226.7 1s

intended to provide employees a retrospective compensatory remedy to
compliment the right to an injunction. (See Enrolled Bill Report, MIN
Exhibit 6); . )
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pays the required extra compensation on the pay day for the pay period for

which the meal and rest period violations took place, there would be no

“underpayment and thus, no penalty under Section 558. Thus, the Section 558

penelty would function to foSter prompt payment of meal or rest period
premium pay, the same way it functions to foster prompt payment of required
overtime premium pay. | o '

The legislature clearly knew that the IWC had adopted the hour of pay
provision, as it co-opted this remedy into Section 226.7. It is also assumed that
the legislature was aware that an employer’s failure to pay the hour of pay
under the wage orders constituted underpayment subjecting the employer to
penalties under Labor Code section 558. The "[1]egislature is deemed to be
aware of statutes and judicial decisions already in existence, and to have

enacted or amended a statute in light thereof." (County of Los Angeles- V.

Superior Court (2005) 127 Cal. App.Ath 1263, 1269 [quoting People v.

McGuire (1993) 14 Cal. App.4th 687, 694].)

It is unlikely that the 1eg131ature would have felt the need to establish
rwo penalties on the employer. It is true that Section 558(c) states that the
penalties provided are in addition to existing civil and criminal penalties.
However, it is more likely that the removal of the prior “civil penaities’-’
prov181on and replacement with. the TWC hour of “pay was 1ntent1ona1 and is
explained as an effort to provlde a compensatory remedy to the employee
along with the extant employer penalty. The legislature’s meiusmn in the same.
bill of a dedicated statutory * penalty” for record-keeping violations supports
t‘his conclusion. ' -

In addiﬁon, an employer may be liable for punitive damages for
violations of Section 226.7. (Bender v. Darden Rests., Inc. (9® Cir. 2002) 26
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Fed. Appx. 726, 729.") Punitive damages are only -recoverable upon
underlying actual damages. Bender notes that punitive damages could properly
be predicated on denial of breaks due to the underlying actual harm:

To sustain an award of punitive damages, a plaintiff need only
prove a prima facie case of liability and show actual injury as a
result of the wrongful conduct. . . . Appellants had a cause of
action under California Labor Code sections 226.7(b)
(mandating payment of "one additional hour of pay at the
employee's regular rate of compensation for each work day that
the meal or rest period is not provided") and 218 (authorizing
employees to "sue directly . . . for any wages or penalty due him
under [the Labor Code]"). They also suffered actual economic
harm as a result of being denied rest and meal breaks. Therefore,
the punitive damages award was properly predicated on the
denial of breaks. : .

(d)

Thus, the ‘sta,ﬁltory scheme prov-ides the hour of pay as the employee’s
actual damages for the economic harmi as a result of being denied rest and
meal breaks, Section 558 penalties upon the employer for undefpayment; and
punitive damages as a further penal remedy where appropriate.

Perhaps the most anomalous result to be avoided by a construction that
- the hour of pay is a penalty is the fact that it would mean the legislature failed
" in ‘what it set out to do in enacting AB 2509. The express purpose of fhe
provision was to provide a remedy where one did not exist before. (S ee MIN
Exhibit 6, Enrolled Bill Report, p. 9.) (Barquis v. Merchs. Collection Assn.

1% Citation of this federal opinion does not contravene Rule 977(a),
California Rules of Court, as 1t 18 not an unpublished decision of a state
Court of Appeal or superior court appellate department. The California
~ Supreme Court has cited to unpublished Ninth Circuit cases, and at least
one Court of Appeal supports citation to unpublished fedelal case law.(See,
e.g., Olszewski v. Scripps Health (2003) 30 Cal.4th 798, 828, [citing to
unpublished Ninth Circuit authority in Harding v. Summit Med. Cir. C
- Cir. 2002) 41 Fed. Appx. 83]; see also Bowen v. Ziasun Technologies, Inc.
(2004) 116 Cal. App. 4th 777, 787, .6 [indicating 1t is appropnate to cite
unpublished federal anthority].) -
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(1972) 7 Cal.3d 94, 112 [“there is 2 maxim as old as law that there can be no
right without a remedy™’] .)' If Section 226.7 is an employer penalty rather than
an employeerremedy, employees would be left just as they were prior to the
enactment of the statute—with no bompensatory remedy for past non-
" compliance and only an injunction remedy a\}ailable to prevent future
violations. Any statutory construction tending .to frustrate the legislative
- purpose cannot be supported. | |

Neither the legislative history nor the statutory scheme support the
conclusion that the legislature intended Section 226.7 to be govemed by the
statute of limitations for statutory penalties over the limitations period for
obligations created by statute. Its primary concern was protecting employees
and pi'oviding them a remedy for erhployer rion—cdmpliancﬁe. A statute
+ designed to compelling comphance with another law or statute produces an
obhgatlon created by statute, governed by the three-year limitations period.
(See People ex rel. Department of Conservation v. Tr iplett, supra, 48
CaIApp4ﬂ1atp 251.) . | |

D. THEHOUROFPAYISNOT A PENALTY EVEN UNDER
' TRADITIONAL PENALTY-CASE ANALYSIS

Overtime laws provide both extra compensation to the employee and
“arethe priinaxy enforcement mechanism to compel én:_tplqyer compliance with
fhe eight hour workday requirements. (Skyline Homes Inc. v. Department of
Industrial Relations (1985) 165 Cal.App.3d 239, 250-251; Monzonv. Schaefer
Ambulance Service, Inc. (1990) 224 Cal.App.3d 16; Industrial Welfare Com.,
supra, 27 Cal.3d at 724.) ’
Like overtime, Section 226.7hasbotha compensatory aspect, providing
an hour’s pay directly to the employee, and a detenent feature, designed to
- compel employer compliance with rest and meal penod requirements. |
An employee is entitled to compensation for being required to work

tﬁrough rest or meal periods. An employee working a typical eight-hour day
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receives two paid ten minute breaks. Because rest periods are paid, the
employee works 7 hours and 40 minutes but is paid for 8 hours. An employee
required to work the full eight hours is entitled to additional compensation.
Similarly, an employee deprived of an unpaid 30 minute rﬁeal break 1s also
ehtiﬂed to compensation. In addition to the lost break time, employees suffer
the intangible damage of having to work straight through long, fatiguing .shiﬁ:s. .
without the ability to stop to eat and recharge. The legislature has set the
| compensation for these losses at “one additional hour of pay atthe émployee’ S
-regular rate of coﬁpensation for each work day that the 1ﬁ5a1 or rest period is
not provided.” (Section 226.7, subd. (b).) There are no other monetary
damages provided by law.
This compensation is a necessary companion for e’mployeéé to Section
558 penalties imposed on employers who déplive empldyee_s of breaks. If that
were the case, the Section 558 penalties of $50 per employee for the first
. violation and $100 for successive violations would be sufficient. Moreover,
 daily meal period requirements in Section 512 were enacted as part of AB 60,
the "Eight-Hour-Day Restoration and Wo.rkplaée Plexibility Act of 1999"
(Stats 1999 ch. 134 °§ 6)." This indicates a legislative infent to include meal
bréaks with employee protections for working long work hours and spéndmg
time away from family. Depﬂvation of these breaks does cause a detriment
fhat shoﬁld be compensated. That it is difficult to quantify does not make the
hour of pay an unreasonable Jegislative calculation. (See Riverav. Anaya (9 |
Cir. 1984) 726 F.2d 564, 579-569 [Labdr Code sections] 632-1699 calling for |
actual damages or statutory damages of $500 “obsgure and difficult to prove”

" The pertinent preamble to AB 60 is as follows: _
SEC. 2. The Legislature hereby finds and declares all of the following:
(d) Numerous studies have linked long work hours to increased rates of
accident and injury.
(¢) Family life suffers when either or both parents are kept away from home
for an extended period of time on a daily basis.
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fall under three-year statute of limitations as remedial liability created by
statute and not one year for statutory penalty under California Code of Civil |
Procedure].) '

Further, it cannot be questioned that an employee missing two paid

-breaks has provided an extra 20 minutes of services. Since there is no remedy

providing the right to-reco_vef 20 minutes of wages, the legislature has
provided an hour’s pay to cover both the extra services rendered and the
intangible detriment associated with the lack of rest.

" The acknowledged purpose of rest and meal period requirements isto
foster the general health and welfare of the employees. (Kerr’s, supra, 57
Cal.2d at 330.) Employees depnved of these benefits should be compensated
Aside from the obvious reasons for providing employees opportunity for
nourishment during meal periods, there are a myriad of other reasons for
breaks assoeiated with their general health and welfare. In addition to the
traditional notion of “resting” for purposes of eliminati-org employees may
needto place calls to family members or others that would be forbldden dunng -'
work hours, diabetics may need to take snacks to regulate blood sugar Tevels
and many employers expressly fOI‘bld all eating during working hours,
employees may simply need to stop activities to re'generate strength, as well
as many other activities and uses for rest periods. Being depﬁved ofthese uses
18 compensable

The concem that the hour of pay 1s owed ‘per day” regardless of
whether employers fail to provide just one or more mandated breaks does not
transform compensation mto a penalty governed by a one-year statute. The
gravamen of .the action remains seekmg payment for missed Test or meal
periods and compliance with the hour of pay obligation, a statutory remedy.

That the amount owed is tied to wages and vaiies_ depending on the

employee’s rate of compensation also establishes the cOmpens'a’_tow nature of

the remedy. It would make no sense to penalize a ready-mix company paying
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$20 per hour more than an agricultural company paying minimum wage.

Even penalties denominated as “civil penalties” may be seen to be “not
essentially penal in nature but remedial.” (Cal A4ss'n of Health Facilities v.
Dep't of Health Servs. (1997) 16 Cal4th 284, 294.) It follows logically that
statutes providing remediés other than peﬁalties may contain a penal
component, or even be weighted more penal than remedial, without being
limited to a one-year statuté of limitations for a true statutory penalty. What
governs is the legislative intent. ' '

It cannot be overemphasized that the legislature enacting AB 2509 did
not address the statute of limitations or discuss liability perlods It is assumed
the leglslamre was aware the statute of limitations for statutory ‘penalties” is
one year and three years for obhgatlons created by statute other than penalties.
When the leg1slature dropped the dedicated “penalty” under Section226.7 and
‘elected not to include the word “penalty” in the final version of the statute, a
reasonable inference arises that the -infention was to create a statutory
obligation other than a penalty. This remajns true regardlé_s_s_of ‘whether the
hour of pay functions like a penalty, “walks and talks” like a penalty (People
ex rel. Lockyer v. Pacific Gaming T echnologies (2000) 82 Cal.App.4th 699,
701), or 1s pﬁmarily penal rather than compensatory.

The primary argument advanced to support a characterization of the
hour of pay as a penalty is the long line of non-labor cases holdjng- the one-
year statute of limitations applies to recovery of stafutory damages calculated
“without reference” to actual harm. (See, e.g., Prudential Home Mortgage Co.
v. Superior Courz.‘-(199 8) 66 Cal.App.4th 1236, 1245.) There is no authority for
the proposition that principles from these cases may be engrafted onto non-
labor cases. | |

Regardless, the requitement of “reference” to actual harm does not
requiré the “proporfional relationship” employers claim. The leap that has to
‘be made to apply this rule is that the hour of pay has nothing whatsoever to do "
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with the actual detriment suffered in missing one or more breaks. As argued
above, difficulty in quantifying damages for missing breaks does not mean that
the hour of pay bears no relationship to the harm suffered. An entirely
reasonable inference is that it is the legislature’s attempt to éreate the most
appropriate remedy under the circumstances to monefize the harm suffered.
This is why a high-paying employee is compensated more ‘than an employee
earning less. ' ' |

The seminal Supreme Court case on statutory penalties describes them
as follows:

[A] statutory penalty . i3 one in which an individual is
allowed to recover agamst awrong-doer, as a satisfaction for the
wrong or injury suffered, and without reference to the actual
damage sustained, or one which is given to the individual and
the state as a punishment for some act whlch is in the nature of
a public wrong. - : '

-(County of Los Ahgeles v. Ballerino (1893) 99_Cai_. 593, 596 (Ballerino).)
A Ballerino and similar cases held Code of Civil Procedure éection 340,
subdivision (a) impp!icdble t0 a county's statutory action to recover delinquent
taxes plus interest and a 5 percent “penalty.” (Zd. at pp. 594, 596 )

Cases subsequent to Balier ino have amplified its theme: -

"Where the damages are given wholly to the party- injured as
‘compensation for the wrong and injury, the statute having for its
object more the indemnification of the plaintiff than the
punishment of the defendant, the action is not penal, properly 50
called, but remedial." (1 Am. Jur. 89.)

(dgudo v. County of ]lﬁforzte?'ey (1939) 13 Cal.2d 285, 289-290.) |
Courts apply. the following analysis in distinguishing between
obligations created by statute other than a penalty and statutory penalties:

"The test generally underlying most of the cases, however, is
that a 'penalty’ includes any law compelling a defendant to
pay a plaintiff other than what is necessary to compensate
him for a legal damage done him by the former." ( Miller v.
Municipal Court (1943) 22 Cal. 24 818, 837 [142 P.2d 297].)
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This wouldinclude statutes WthhpI‘OVlde for mandatory double
or treble damages. :

(People ex rel. Deparnnenr of Conservation v. Triplett, supra, 48 Cal. App.4th
at pp. 251-252 [citations omitted, emphasis added].) - |

Thus, the critical component of a penalty is that it requires a defendant
to pay something other than what it takes 1o comﬁensate a plaintiff for the
Wfong suffered. (Miller v. Municipal Couft.(l943) 22 Cal.2d 818, 837.) This
would include “an arbitrary sum in addition and unrelated to actual damages.”

(Prudential Home Mortgage Co. v. Superior Court, supra, 66 Cal.App.4th at

pp. 1242, 1243.) A common example is double or treble damages, not at issue

here.”? Examples specific to employee claims include Labor Code seetien 203
(waiting time penalties of a full day’s pay for up. to 30 days provided in
addition to wages owed); Labor Code section 226 (record-keeping violaﬁons
providing for greater of actual damages [such as lost benefits based on time
accrual] or penalties of $50 for the first pay period and $100 for subsequent
pay peﬂods up to $4000), and Labor Code section 558 (wage order violations
of $50 for the first pay . period and $100 for subsequent pay peﬁods for
underpa1d employees in addition to underpayments owed) |
And here is where reasonable minds seem to differ. On one hand, as
argued above employees consider the hour of paytobe compensa‘aon for the
break time they miss and the extra time they are required to work. On the other
hand, employers argue that the hour of pay does not constﬂ:ute compensatlon

Employers stress that one hour of pay is owed regardless of whether the

12 Bven liquidated damages paid fo employees above actual damages
are govemed by a three-year statute. For example, two cases deciding the
applicable statute of limitations under California law for employee claims
of double damages under the Fair Labor Standards Act held the claims
governed by the three-year statute of limitations. (See Hays v. Bank of
America National Trust & Savings Assn., supra, 71 Cal.App.2d at pp. 301,
304; Culverv. Bell & Loffland, supra, 146 F.2d at 29.)
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employee misses one, two, or three breaks m a given day. The implication is
that the hour of pay does not function as compensation unless it varies
propomonally to match the number of missed rest or meal ‘periods.
However, the hour of pay is not the only employee compensation that
is not tied precisely to the detriment suffered. For example, Section 5 of the
wage orders provides that employees who report to work but are not furnished
at leaét half their scheduled hours must be paid for half their shift, a minimum
of two and a maximum of four hour’s pay. Under this requirement, an
employee scheduled to work eight hours receives l’our hour’s pay, irrespective
of whether no time, ten minutes, or 3.5 hours.are worked before being relieved
of duty. The IWC set a half day’s pay as the reasonable measore of ‘rlle
detriment suffered for not receiving a day’s work and wages. Like the hour of -
pay, the compensation is uniform and set by day regardless of the lactual wark
- time missed. '
| Another example 1s the spht-shift premium provided under Section 4
of. the wage orders. Employees who work multiple' shifts in the same day
‘separated by more than an hour are owed one hour of minimum wage. Thus,
even a $20 per hour worker receives just the current minium established by the
legislature or IWC. Yet the amount is nevertheless considered Wages, lnoluded
in the section of the wage  order provisions setting forth minimum wage
obligations, to compensate the employee for the mtangible den*iment suffered
in returning to work a secood time in the same work day. |
It could be argued then, that minimum reportmg pay and spht—slmft
premiums are not compensatory and are pnmanly penal, to ensure employees '
receive their full scheduled shift and are not required to leave and return to
work. The fact that these amounts are owed to employees as remuneration for
detriment related to wages, hours, and working conditions militates against -
such a finding. Further, since employers have affirmative obligations to pay

out the sums required by the wage orders, they share the characteristics of
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ownership. rights subject to restitution discussed above as to rest and meal
' peri‘od pay.
| | The conclusion that Section 226.7 does not provide compensation also
raises the important question of what is an employee to be paid as
conipensaiion for the detriment suffered? And if the only pre-AB 2509
| employee remedy was a prospective injunction and the legislature recognized
 the need for retrospective employee compensatory relief, how could it bave
failed to create what it set out to create and mstead provided no compensation
to the employee?
- These questions remain unanswered by a penalty finding but do not
- arise upon a ruling that the hour of pay is 001npensa,tory.'- | |
CELA submits that the entire penalty argument be rejected as
completely mapplicable. It is nothing more than an effort by businesses to
evade reéponsibﬂity for culpable acts for which it can offer no defense of
substance. They offer no justiﬁcation for their misconduct and instead offer -
| géneral principles having nothing to do with the facfs and Circumstaﬁces
behind these rampant labor v1olat10ns It should not even bea close question
in the Court’s ana1y51s
If it is close, however, it is appropriate to determine the issue on the
basis of the ovérarching public policy favoring broad construction of statutes
" in favor of employee protections, giving them recovery for four years.of
violations rather than just one. Itis appropriate to find that employees deserve
1o 1-1)6 compensated for the extra work time and intangible detriment _'suffered'
by missing breaks. Tt is appropriate to find the hour of pay compensatory in
light of the overall statutory scheme and the presence of other civil and
criminal employer penalties already on the books. Finally, it is appropriate to
~ differentiate the hour of pay in Section 226.7 from other Labor Code sections
providing true civil penalties in'addition to wages owed (Section 203), record-
keeping damages (Section 226(e)), underpayments owed (Section 55 &(a)), or
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PAGA civil penalties, rather than making the determination solely using
principles appropriated from inapposite, non-labor cases.

The analogies to overtime, reporting pay, split shift premiums, and even
wages in general may be inexact. But they come far closer than the generic
penalty caées; e.g., involving liquidated damages to stockholders accusing
corporations of shoddy record-keeping (4nderson v. Byrnes, supra, 122 Cal.
at pp. 275-276), court-reporter fee deductions for submit transcripts m felony
cases within a specified time period (San Diego County v. Milotz (1956) 46
~ Cal.2d 761, 766-767), or fees for delayé in title reconveyances to borrowers -
who had repaid loans under a statute specifically calling for the lender to
“forfeit” $300 (Prudential Home Morigage _Cb., Inc. v Superior Cc;urr, supra,
66 Cal.App.4th at 1242). . o

Based on these considerations, CELA submits that the hour of pay is-
compensatory even under traditional, non-labor case standards.

E. THE DLSE INTERPRETATIONS ARE INCONSISTENT
AND SHOULD BE GIVENN O DEFERENCE

Dublously relymg on questmnable authorlty, the DLSE has issued

proposed regulations classifying the hour of pay under Section 226.7 as a
penalty, not wages. The regulations will be s.cmtmlzed in an immediate
judicial challenge by state labor concerns. _
'DLSEhasalso recently issued a “precedent decision™ reaching the same
result. (MIN Exhibit 10.) DLSE issued the decision to provide guidance to
- deputy labor commissioners in administrative proceedings. It has no
persuasive value here. | | |
A review of the DLSE’s flip-flop history on this issue reveals 1ts
conclusions and actions are entirely untrustworthy and entitled to no deference
by the Court. |
The DLSE and TWC both operate under the anspices of the DIR.
Statements by all three of these entfities are addressed.
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DIR’s initial referen_cﬁe to the hour of pay came when the IWC proposed
the addition of the hour of pay. to the wage orders on June 30, 2000. (MJN
Exhibit 4, pp.25-26.) As discussed abdve, the TWC saw the hour of pay
operating as a continuing obligation which employers were expected fo pay
out each time an employee worked a day without a required rest or meal

.-period. The TWC deécﬂbed the “penalty” operating in the same way as
“overtime penalty pay;” (Zd. at 30) There was no discussion of limiting liability
to one year.. . . |

_ DIR iséue‘d an Enrolled Bill Report in September 2000 in connection
with AB 2509, discussed above. The DIR refers to the hour of pay as a
“penalty” but does not state that it is not intended to be compensation to the
employeé or intended to operate as a statutory penalty subject to one year of
liability. .

After the TWC added the provision to the wage orders the DLSE began
assessing ﬂle hour of pay in administrative clauns, opinion letters, and its
cnforceﬁent manual. CELA notes that the DLSE made occasional reference
to the hour of pay in bpinion letters and.its enforcement manual, calling it a
“penalty. 7 |

| DLSE’s use of the term “penalty” in this way cannot be given any

9913

chht ‘DLSE did not advance the term as asmz‘w‘m’y inter, pre etation of Secuon

" These off-hand references are the primary argument asserted
without critical analysis by amicus California Hospital Association in prior
cases. DLSE in support of its proposed regulations also submits a letter
from the sponsor of AB 2509 (using the term “penalty” but not as a term of
art carrying a one-year statute of limitations), which is not properly
considered as part of the legislative history. (Myers v. Philip Morris Cos.,

“Inc. (2002) 28 Cal.4th 828, 845 [“we have repeatedly declined to discern
leglslatlve intent from comments by a bill's author because they reflect only
the views of a single legislator instead of those of the Legislature as a
'whole.”].) :
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226.7 or as evidence of legislative intent. |

It is noteworthy that employers consistently argue that the legislature’s
failure to idehtify the hour of pay as a “penalty” in the statute is not
determinative. Out of the other side of their mouth, they argue that the DLSE’s

use of the word “penalty” should be given weight. This unéritical argument

fails to grasp that DLSE’s early use of the term “penalty” d1d not include any

analysis_that the hour of pay was not employee compensation or functioned as

a statutory penalty that would be governed by a one-year statute of limitation.

+ The term was used as an expediency, not a legal conclusion. 1

Recently, the Ninth Circuit Court of Appeals iss'ued a definitive mlmg
that statutory claims under Section 226.7 are not preempted by the Labor

Management Relations Act even where collective bargaining agreements

contain rest and meal period. protections. (Valles v. vy Hill Corp. (9" Cir.
2005) 410 F.3d 1071 [177 L.R.R.M. 2475].) The Court fcfen*ed in passing to
hour of pay as a “penalty.” (See, e.g., Id. at 12.) However, there is no

indication whatsoever that its use indicated a statutory interpretation

“concluding the hour of pay is a civil penalty sﬁbj ect to one year of liability. If

anything, the tenor of the opinion suggests the Court faw_bi*ed employee’srights
over Himiting employer liability. |
The opposite s also true with regard to labeling the remedy. The

‘Supreme Court has used the term “monetary penalties” 0 ‘refer to amounts

restored as restltutmn under Business & Professions Code sectlon 17203
subject to a four-year statute of limitations under section 17208 of the UCL.
(Korea Supply, supra, 29 Cal.4th at 1148 [*The fact that the "restore” prong
of section 17203 is the only reference to monetary penalties in this section

indicates that the Legislature intended to limit the available monetary remedies

 If there were any doubt about this, one need only examine a typical
DLSE ruling, awarding “penalties” from October'1, 2000 to February 7,
2003. (See July 8, 2003 DLSE order, Exhibit 11 to MIN.)

37



underthe act.].) Emplo yeré certainly could not assert with credibility that this
statement in passing renders UCL “monetary penalties™ statutory penalties
subject to a one-year liability period. Nor would CELA argue that it makes all
manner of penalties recoverable under the UCL. '

. ‘When DLSE ultimately engaged in a dedicated statutory analysis of the
applicable statute of limitations, it came down squarely in support of a three-
year statute. In a May 2, 2002 internal memorandum and June 11, 2003
opinion letter (Exhibits 12 and 13 to MJN), DLSE provided a comprehensive

_legal analysis of the statute of limitation question and concluded that the hour
of pay functions as “premium pay” subject to the limitations period under
Code of Civil Procedure section 338, subdivision (a). Countless administrative
rulings applying this standard followed, inc.luding'a detailed Order Decision
and Award setti_ng‘ out a three—year statute of limitations analysis (See, e.g.,
MIN Exhibit 14, Cocuera v. DHL, April 27, 2004). Of course, employers
rejected the DLSE conclusions at the time, just as they 'Bave embraced therm.
now. _ _ |
| Just a few months léter, DLSE réx}ersed its position when it
promulgated ill-fated “emergeilcy regulations,” which‘it withdrew in the face
of substantial opposition. DLSE then issued the current proposed regulatioﬁs
(which have undefgorie two revisions on sep ératé issues) re-characterizing the
hour of pay as a pen-alty‘. It also withdrew the Tune 11, 2003 opinion letter'.

In other words, DLSE,Iacks' credibility. | |

15 The Sacramento Superior Court recently determined the DLSE’s
“withdrawal” of the June 11, 2003 opinion letter constituted an |, '
“ynderground regulation” in violation of the APA. (August 11, 2005,
Corrales et al. v. Donna Dell, Labor Commissioner for the State of
California, Super. Ct. Sac. 2005 No. 05C50042.) Moreover, the authority
DISE cited for withdrawing the opinion letter, Westside Concrete Co., Inc.
v. Department of Industrial Relations (2004) 123 Cal.App.4th 1317, was
Jater depublished by the Supreme Court. .
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Most recently, DLSE issued its “precedent decision” finding the hour
of pay to be a penalty subject to a one-year liability period. (MIN Exhibit 10.)
This is administrative precedent, not judicial precedent, issued to advise
- DLSE’s hearing officers | hdw to rule in proceedings before the Labor
Commissioner. (See June 17, 2005 memorandum, MIN Exhibit 15.)

The precedent decision followed 2 DLSE memorandum to its hearing
- officers on April 26, 2005 advising them to resume issuing decisions and
noting the uncertain state of the law. (Exhibit 16 to MIN:} C-oﬁ:misﬁoner Dell
stated “I know the difficulties in proceeding with these decisions givén the
current state of the law. I ask y‘ou to bear with me until such time as a binding
appellate decision is issued, the regulations become final or a pre'é'edential
decision has been 1ssued ?(ld.at2.)

A precedent declslon is not consuiered rulemakmg and like an
advisory opinion letter, does not require compliance with the Administrative
Proc:edure' Act necessary for the enactment of state regulations under the
California Code of Regulations. (Gov. Code § 11425.60, subd. (b).) The
decision eséentially has the same force and effect of én opinion letter, |

The decision is premised on the dually erroneoué analysis that the pay
is not intended to compensate employees for extra work and missed break time
because the same amount is payable revardless of the number of daily breaks
']IllSSBd and 1s a penalty s0 lely because of its detenent incentive.

The most contradlctmy aspect of the precedent decision is that it 1ooks
idenmcal factually to the decision DLSE issued agalnst DHL just about a year
ago, except the Tesult is exactly opposite (Exhibit 14 to MIN). Same issue.
Same statute. Different day. Different interpretation. No credibility.

DLSE’s new position and its ultra vires effort to enact back-door
regulations and issue so-called “precedent decisions” that are the diametric
opposite of prior -'inte_xpretations and decisions, should not be given much

weight. The regulatory authority asserted is dicta from Tidewater Marine
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Western, Inc. v. Bradshaw (1996) 14 Cal.4th 557, 569-570, 576. The Supreme
- Court acknowledged DLSE’s authority to make decisions that assist its
governance of administrative proceedjnge. It is highly doubtful thet the
Supreme Court would recognize regulatory authority to interpret statutes, a
function of the judiciary, for the purposes of controlling litigation outside
'Labor Commissioner proceedings. '

The IWC, not the DLSE, was established as the guasi-legislative body
with constitutional and statutory authority to promulgate regulations pertaining
to wages, hours and Workiﬁg conditions. (Industrial Welfare Commission,
supra, 27 Cal.3d at 697-698; Cal. Const., art. XIV, § 1; Lab. Code, §§ 70-74,
1171-1204.) The IWC has not eh‘o_s'en to exercise that authority in the four
year_s‘ since the wage orders and statutes provilding for monetary remedies for -

| meal and rest period violations were first epacted. -

Neutrality and equality of repres entation are built in to the formulation
of the IWC, having two labor, two management, and one neutral or public
commissioner. (Labor Code, §§ 70, 70.1.) It must follow strict statutory
procedures to convene for the purpose of promulgating regulations. The Labor
Code provisions dictatmg these procedures reflect the objective of employee
protection. (See, ¢.g., Labor Code § 1178.) | |

DLSEis not created or operated under the auspices of neutrality. Unlike
the TWC, DLSE lacks authority to promulgate regulations generally
interpreting Labor Code provisions. DLSE has only limited aﬁthority under
Section 55 to make rules and regulations ﬁecessary to carry out the provisions
of Chapter 1 of the Labor Code (Sections 50-64),' and under Section 98.8 to
carry out the provisions of Chapter 4 (Sections 79-107), which involve matters

such as forms for filing eomplaint_s; providing for subpoena power relative to

' These provisions do not concern interpretation or enforcement of
California wage provisions.
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Berman Hearings, and other rules and regulations necessary to operational
matters, not interpretation of substantive law. In almost seventy years (since
1937), the DLSE Director has only enacted one regulation to interpret a law
prior tb this attempt, to define the word “willful” k(Cal. Code Reg. section
13520). |

In any event, only the judiciary may interpret a statufe, not a legislative
orregulatory body. (McClung 1}. Employment Development Department (2004)
34 Cal.4th 467, 470.) S

Although we give the Department’s interpretation gfeat weigh‘E

(e.g., People ex rel. Lungren v. Superior Court (1996) 14

Cal.4th 294, 309), this court bears the ultimate responsibility for

construing the statute. “When an administrative agency

construes a statute in adopting a regulation or formulating a

policy, the court will respect the agency interpretation as one of

several interpretive tools that may be helpful. In the end,
“however, ‘[the court] must . . . independently judge the text of
the statute.” ” (Agnew v. State Bd. of Equalization (1999) 21

Cal.4th 310, 322, [quoting Yamaha Corp. of America v. State

Board of Equalization (1998) 19 Cal.4th 1, 7-8].)

(City of Long Beach v. Department of Industrial Relations (2004). 34 Cal.4th
042, 951.) ' S

" Therefore any regulation, if adopted, could only change, not clarify,
existing law, and would apply prospectively, not retroactively. Further,
DLSE’s new analysis is based on a flawed and incomplete legislative history
‘analysis (See MIN Exhibit 17, p. 2, “Initial Statement of Reasons,” failing to
note, for example, the Senate’s reference 1o the hour of pay as “wages”) and
its remaining reasons are suspect.

DLSE’s statement that courts have relied on its opinion letters in
finding the hour of pay to be wages (see, e.g., [d. at 2 }, although unsupported,
prechudes it from now reversing its position. “An administrative agency 1s
- precluded from changing its mind when the construction that it would reject

has been definitively adopted by a court as its own.” (Henning v. Industrial
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Welfare Com. (1988) 46 Cal.3d 1262,1278.)
DLSE’s complete about-face also erodes any deference the Court
should afford its new position:

In the abstract, a current administrative interpretation would
ordinarily be entitled to great weight. (See Industrial Welfare
Com. v. Superior Court, supra, 27 Cal.3d at 724.) But when as
here the construction in question is not "a contemporaneous
interpretation” of the relevant statate and in fact "flatly
contradicts the position which the agency had enunciated at an
earlier date, closer to the enactment of the . . . statute[,]" it

cannot command significant deference. (General El ectric Co. v.
Gilbert(1976) 429 U.8. 125, 142 [50 L.Ed.2d 343,358, 97 S.Ct.
401] ) _

(Hennmg v. Industrial Welfare Com., supra, 46 Cal.3d at 1278.)

" DLSE’s “flat contradiction” of some four years of proceedings. it
conducted under a fhree—year statute of limitations should be ignored. (See
Bonnellv. Medical Board of California (2003) 31 Cal 4th 1255,1264 [“agency

hltelpretations are not binding or . .. authoﬁtatiVe“ and "[c)ourts must, in

short, independently judge the text of a statute"]; Tomlinson, 359 F.Supp.2d -

at 896, f.3 [rejecting DLSE proposed regulations classifying Section 226.7
pay as a penalty, stating that the court “disagrees with the reasoning and
examples provided by the DIR-DLSE and thus does not find its statement
persuasive”].) '

F. THE PURPOSES UNDERLYING STATUTES OF
LIMITATIONS DO NOT WARRANT A ONE-YEAR
PERIOD

. As stated by Justice Holmes, the primary purpose of statutes of
Jimitations is to "[prevent] surprises through the revival of claims that have
been allowed to slumber until evidence has been lost, memories have faded,
and witnesses have dlsappearcd " (Elkins v. Derby (1974) 12 Cal,3d 410, 417,
[quoting Telegraphers V. Ry. Express Agency (1944) 321 U.S. 342, 348-349
(88 L.Ed. 788,792, 64 S.Ct. 5 82)]. A fundamental purpose is to insure timely
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notice toan adverse party so'thathe can assemble a defense when the facts are

still ‘ffesh.,_(Id. at 412.) A subsidiary aim is to resolve disputes promptly in

 order that commercial and other activities can continue unencumbered by the

~ threat of litigation. (/d. at 417.)

None of these concerns is implicated in regard to Section 226.7.

First, Section 7(A)(3) of the wage orders requires employers to record

“employee meal peribds, and Section 7{C) requires these records to be

maintained for three years. Thus, a documentary record of all meal period
violations exists covering the three year period at issue.

Notice to the violating employer for the puiposc.s of asSémbling a
defense 1s 'mapiilicable here. Since employers are charged with knowledge of
the labor laws under which they operate, fh_ey are on notice when they
intentionally violate such laws. Employei's are fully aware if they are requiring
employees to work ’rhroﬁgh or without rest or meal periods. If they are not, it |
is likely the employees are also unaware their rights are being violated, and
their cause of action would not accrue. Moréover; there is no “defense” to the
statutory obligation, as liability obtains under Section 226.7, subdivision (b},
when an employer “fails to provide an employee a meal period or rest period.”

Finally, the need for employees to have redress against an emplojer’s
knowing violations of wage and hour protections far oﬂt_weighs the E:mployeri_s
interests in unencumbered commercial activity, espeéially where non-
complying eniployers ga}n a commercial édvantage over employers who obey
labor laws.” '

I
I
1
"
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IV. CONCLUSION
Based on the foregoing, CELA respectfully reque_sfs that the Court deny
the Petition and thereby affirm the trial conrt. -

DATED: October 5, 2005 Respectfully submitted,
| COHELAN & KHOURY
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-California Employment Lawyers
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